12:10:05 p.m. 07 20 2008 1 /22

el L L LA

Canada Industrial Relations Board e Conseil canadien des relations industrielles
C.D. Howe Building, 240 Sparks Street, 4th Floor West, Ctitawa, Ontario K1A 0X8
Edifice C.D, Howe, 240, yue Sparks, 4° élage ouest, Ottawa (Ontario) K1A 0X8
Fax/Té¢lécopicur: 613-995-9493

.
Ten dos rage™

Our Files: 20051-C, 22076-C
Document No.: 254172
July 29, 2008

CIRB Letter Decision No. 1920

BY TELECQOPIER

Shortt & Arsenault
Lawyers _
Suite 1210 RECEHVED
1140 Pender Street West
Vancouver, British Columbia JuL. 2 Y ZUGB
VoI 4G1 604-669-4737

W el W NN e e 4 ma D eab o0 622 s 4

Attention: Mr. Morley D. Shorit, O.C.

Heenan Blaikie s.r.1.

Lawyers

P.O. Box 185

South Tower, Station Royal Bank Plaza
Toronto, Ontario '

MS5J 2)4 416-360-8425

Attention: Mr. Brian W. Burkett

Filion Wakely Thorup Angeletti s.r.1.
Suite 2601
150 King Street West

Toronto, Omntario
MSH 4136 416-408-5510

Attention: Mr. Roy C. Filion, O.C.

Canadi



V12U 14100

i

12:10:13 pom. 07 20 2008

-

Lamoureux Morin Lamoureux
1909 Chemin de Chambly
Longueuil, Quebec

J4) 3Y1

450-670-1316

Attention: Mr. Jacques Lamgureux

Mr. Jean Martel
Laprise, Lacroix et Associés

Suite R091

9 Jules-A.-Brillant Street
Rimouski, Quebec

G5L 7C9

418-722-5949

.In the matter of the Canada Labour Code (Part I - Industrial Relations) and an

application filed pursuant to sections 18, 18.1, 35 , 44, 45 and 46 concerning
BCT.TELUS; B.C. Mobile Ltd.; B.C. Tel Mobility Cellular Inc.; Advanced
Communications, a division of BC TEL Systems Support Inc.; Canadian
Telephones and Supplies Ltd.; ISM Information Systems Management (B.C.)
Corporation; Telecom Leasing Canada (TLC) Limited; TELUS Corporation;
TELUS Communications Inc.; TELUS Communications, a division of TELUS
Communications Inc.; TELUS Management Services, a division of TELUS
Services Inc.; TELLUS Advanced Communications, a division of TELUS
Services Inc.; TELUS Mobility, a division of TELUS Communications Inc.; and
TELUS Services Inc., applicants; Telecommunications Workers Union;
International Brotherhood of Electrical Workers, Local 348; Communications,
Energy and Paperworkers Union of Canada; and Civic Service Union Local 52,
bargaining agents. (20051-C)

In the matter of the Canada Labour Code (Part I - Industrial Relations) and

applications pursuant to sections 18, 18.1, 35, 44, 45 and 46 of the Code by the
Telecommunications Workers Union, applicant; TELUS Corporation; TELUS
Communications Inc.; TELUS Advanced Communications, a division of TELUS
Communications Inc.; TELUS Services Inc. and TELUS Advanced Services
Inc.; TELUS Mobility, a division of TELUS Communications Inc. and TELUS
Mobility Cellular Inc.; TELUS Management Services, a division of TELUS
Services Inc.; Telecom Leasing Canada (TLC) Limited; TELUS Enterprise
Solutions Inc.; Clearnet Communications Inc.; Tele-Mobile Company; and
QuébecTel Mobilité (a former division of TELUS Solutions (Québec) Inc.),
employers; Syndicat des agents de maitrise de TELUS, Local 5144 of CUPE
(SAMT formerly SAQT), and Syndicat québécois des employé-e-s de TELUS,
Local 5044 - CUPE (FTQ) (SQET formerly SEEQT), certified bargaining agents.
(22076-C)
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Dear Sirs:

Pursuant to section 14.1 of the Canada Labour Code (Part I - Industrial Relarions) (the
Code), these matters have been reassigned to Ms. Julic M. Durette, former Vice-Chairperson, as a

single member panel.
I - Background

This decision is related to the Board’s decisions in TELUS Communications Inc. et al.,
[2004] CIRB no. 278;and 111 CLRBR (2d) 27; and TELUS Communications Inc. et af., Iebruary 4,
2005 (CIRB LD 1194) in Board file no. 22076-C, and the Board’s decision in‘TELUS Advanced
Communications et al., [2003] CIRB no. 244 in Board file no. 20051-C. The purpose of the present
decision is to provide directions and guidance to the parties in respect of certain outstandmg issues

so that the Board may ultimately issue a final certification order in the above matters.

A - Board File No. 20051 - ¢

This matter was initiated by an application for review of the bargaining units represented by
four different unions following the merger of TELUS in Alberta and BC Telecom in
British Columbia. A summary of the Board’s numerous decisions following this initial application,
up to and including the dccision’in TELUS Advanced Communications el al, (244), supra, is found

in TELUS Communications Inc. et al. (278), supra, at paragraphs 16 to 35.

Tele-Mobile Company filed an application for reconsideration of TELUS Advanced
Communications et al. (244), supra, pursuant to section 18 of the Code. It argued that the panel of
the Board that issued that decision had exceeded its Jurisdiction by purporting to decide an issue that
was not before it, That application was dismissed by the Board in Tele-Mobile Company, January
31,2005 (CIRB LD 1189). Also, by letter dated December 23,2003, TELUS sought clarification
of the decision TELUS Advanced Communications et al. (244), supra, in respect of 16 out of

approximately 100 positions referred to in that decision. The Board will address more specifically
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TELUS’ request for clarification as it relates to its decision in TELUS Advanced Communications

et al. (244), supra, later in the present decision.
B - Board File No. 22076-C

In TELUS Communications Inc. et al. (278), supra, the Board found that the former Clearnet
employees, employed by Tele-Mobile Company (Tele-Mobile), were to be included in the

Telecommunications Workers Union’s (TWU) existing single bargaining unit.

The Board directed the parties to try to reach an agreement on the structure of the bargaining
units represented by the TWU, the Syndicat québéeois des employé-e-s de TELUS, Local 5044 -
CUPE (FTQ) (thec SQET) and the Syndicat des agents de maitrise de TELUS, Local 5144 of the
CUPE (the SAMT). More specifically, the Board directed the parties to iry to agree on whether the
bargaining units currently represented by the SQET and the SAMT should remain distinct from, or

be included in, the TWU’s single bargaining unit.

All three unions concerned reached an agreement with respect to the bargaining unit
structure, This agreement was submitted to the Board for approval. TELUS and Tele-Mobile

opposed the bargaining unit structure as proposed by the unions,

In TELUS Communications Inc. et al. (LD 11 94), supra, the Board determined that the
bargaining unit structure proposed by the three unions concerned—that the former QuébecTel
Mobility Inc. cmployees represented by the SQET be included in the TWU’s siﬁgle bargaining unit
at TELUS, while the SAMT remained the representative of the professional and supervisory

bargaining unit employees—was appropriate for collective bargaining:

Under the circumstances outlined above and despite the position of the employers to the contrary, the
Board determines that the representation by the TWU of the unit of clerical and administrative
mobility employees, presently represented by the SQET, with the unit of professional mobility
employees represented by the SAMT remaining distinct can be appropriate for collective bargaining
in light of the fact that the positions included in the SAMT unit are not positions included in the
TWU’s bargaining unit.

(pages 11-12)
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The Board remained seized of the matter, to review and update the existing certification -

orders so that they it reflected its decisions and to determine any other necessary questions or issues

" arising from the review of bargaining units.

C - First Vines Process

On November 4, 2004, after the decision in TELUS Communications Inc. et al. (278), supra,
was issued the TWU filed an unfair labour practice complaint. It alleged that TELUS had violated
sections 94(1)(a) and 50(a) of the Code by failing to provide a list of the former Clearnet employees
(Board file nos. 24689-C and 24880-C). By order dated April 24, 2005, the Board directed TELUS
to procuce to the TWU a complete list of the former Clearnet employees. The Board also directed
that the parties complete, with the assistance of Mr. John Vines, Regional Director (Registrar)
Atlantic Region, the process they had previously undertaken to determine the scope ofthe bargaining

unit (inclusions/exclusions) with respect to the former Clearnet employees (the first Vines process).

As a result of the first Vines process, the parties signed a memorandum of agreement on
November 8, 2006 (the MOA) on the former Clearnet positions to be included/excluded from the
TWU’s single bargaining unit. The MOA was filed with the Board.

D - Second Vines "rocess

In order for the Board (o review and finalize the TWU’s certification order so that it reflected
its decisions on the mobility employees and given the single bargaining unit comprising both the
landline and mobility employees of TELUS, it became necessary to identify and determine any

outstanding issues relating to Board file no. 20051.C,

The Board held a case management teleconference with the parties on F cbruary 28, 2007,
During this case management, the parties agreed to work with Mr. John Vines to attempt to reach
an agreement on the outstanding issues in Board file no. 20051-C (the second Vines process), which

would allow the Board to issue a final certification order.
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In an effort to get some direction to facilitate the second Vines proccss, the parties filed with
the Board their respective positions as to what issues they believed were still outstanding in Board
file no. 20051-C. Consequently, the purpose of this decision is to give direction and guidance to the

parties, in order to facilitate the second process.

II - Issues Identified by the Parties

i

In their submissions, the parties have identified a number of issues. The Board will address

each issue in turn.
A - Exclusions from the Bargaining Unit (Board File No. 20051-C)

1-The TWU

The TWU submits that the list of excluded positions that should be attached to its
certification order as part of Board file no. 20051-C remains to be determined in its entirety. In the
TWU’s view, the second Vines process is to assist the parties to reach an agreement in respect of all
of the positions that should be excluded from the TWU bargaining unit, in regard of the employees

working in or having an operational base out of Alberta and British Columbia.

The TWU submits that the list of excluded positions for those two provinces as set out in
TELUS Advanced Communications et al., (244), supra, is not a final exclusions list but rather a list
for reference purposes only, or in other words, a catalogue of positions in dispute. The TWU also
submits that TELUS’ continuing requests for clarification of the Board decision in TELUS Advanced
Communicarions et al. (244), supra, inrespect of some 16 different positions, supports its contention
that the list of excluded positions for Alberta and British Columbia contained in TELUS Advanced
Communications et al. (244), supra was not final. Based on the premise that the list of excluded

positions for Alberta and British Columbia has yet to be finalized, the TWU submits that the

positions referred to in TELUS” submissions as requiring clarification can be reexamined in any -

event.
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In support of its position, the TWU relies on paragraph 36 of the Board’s decision in
BCT.TELUS et al., [2001] CIRB no. 143, It maintains that the Board indicated that the list of
excluded positions was not to be taken as restricting the scope of the bargaining unit to include only

the positions of those employees who participated in the representation vote.

The TWU also relies on paragraph 107 of TELUS Advanced Communications et al. (244),
supra, in which the Board ordered TELUS to provide the TWU with a list of all current
non-bargaining unit employees working in or having an operational base in Alberta and
British Columbia, including their names, position titles and corporate affiliation, which TELUS
provided on April 12, 2005, According to the TWU, the purpose behind ordering the production of
this list was to carry out and finalize the updating of the list of exclusions as it relates to current job
titles and to révise the list of excluded positions as new job titles were created. According to the
TWU, this finalization process will now be guided by the second Vines process, which should

determine all of the excluded positions out of Alberta and British Columbia.

2 - TELUS

TELUS submits that the interim certification order (no. 7827-U) issued by the Board on
June 30, 2000, specifies that the Board would issue its final certification order once it is satisfied that
an accurate bargaining unit could be described. According to TELUS, after the Board issued its
decision in TELUS Advanced Communications et al., [2001] CIRB no. 108, it stated that it intended
to make a list of excluded positions to be appended to the interim certification order, after it would

have received the parties’ submissions.
P

TELUS maintains that, in BCT.TELUS et al. (143), supra, the bargaining unit description as
contained in the Board’s interim order was made final, with the detailed list of exclusions to be made
an addendum to the certification order. TELUS submits that in the same decision, the Board also
rejected the TWU’s position that a number of employees whom it had agreed were not entitled to
vote should nonetheless be included in the bargaining unit. According to TELUS, the Board decided
in BCT.TELUS et al., supra, to reject any amendments to the bargaining unit description beyond

those British Columbia positions that the parties agreed would participate in the representation vote.
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TELUS submits that in TELUS Advanced Communications et dl. (244), supra, the Board
made a final determination on the terms of a certification order, including the list of excluded
positions. TELUS maintains that thc Board had received the necessary submissions from the parties
it required 1o finalize the bargaining unit description and that it proceeded.to do so in TELUS
Advanced Communications et al. (244), supra, n addition, TELUS submits that it is clear from the
language the Board used in TELUS Advanced Cbmmunications et al. (244), supra, that the process
it followed in making its decision was directed at finalizing the list of exclusions, and that it included

in that decision its final ruling on the list of positions excluded from the bargaining unit,

TELUS takes the position that the only issues that remain to be determined by the Board are
those identified in TELUS” letter of December 23, 2003, in which it was requesting the Board to
clarify its decision in TELUS Advanced Communications et al. (244), supra, in respect of 16 out of

approximately 100 positions dealt with therein.

TELUS also argues that the TWU’s response to Tele-Mobile’s application for reconsideration
of TELUS Advanced Communications et al. (244), supra, demonstrates that the TWU recognized
that the decision was intended to be final. TELUS points to the fact that, in the TWU'’s response to
that application for reconsideration, it characterized TEL US Advanced Communications et al. (244),

supra, as determining the excluded positions from the bargaining unit,

TELUS maintains that the decision in TELUS Advanced Communications et al. (244), supra,
applies to all landline employees in Canada, including those in Alberta and British Columbia and
that, as a result, the positions excluded by the Board apply to cover landline employees in Alberta,

British Columbia, and Points East.

According to TELUS, the scope of the bargaining unit does not include positions of those
employees who were not eligible to participate in the representation vote. It submits that the parties
agreed that only the incumbents of positions identified as being within the scope of the TWU
bargaining unit would be entitled to participate in the vote and that the Board has previously rejected
httempts by the TWU to include in the bargaining unit positions that were beyond those that were

agreed to by the parties to participate in the representation vote,
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Finally, TELUS submits that thc Board’s order in TELUS Advanced Commurnications ef al.
(244), supra—that TELUS produce a list of all current non-bargaining unit employees working in
or having an operational base in Alberta and British Columbia—was not made for the purpose of
finalizing the list of exclusions but rather in recognition of the fact that a list of excluded positions
was attached to TELUS Advanced Communications et al. (244), supra, and that the parties would

have to compare both lists when determining the status of future positions.
3 - Decision

The Board has carefully considered the parties’ respective submissions and reviewed its
decision in TELUS Advanced Communications et al. (244), supra, as well as the previous Board
decisions leading to it. As stated above, the purpose of the present decision is (0 give directions and
guidance to the parties in order to facilitate the second Vines process. In so doing, it is not the
Board’s role or intention (o change what has previously been decided by the Board, but to facilitate

the process that the parties have agreed to follow.

For the reasons that follow, the Board first determines that the TWU’s all-employee
bargaining unit only includes employees in positions that previously fell within the scope of the
TWU collective agreement, including field sales and telemarketing employces, and as was finalized
by the Board in BCT. TELUS et al., supra, as confirmed in TELUS Advanced Communications et al.
(244), supra. Conscquently, subject to any required revisions to the employer entities or any
oversight due to a lack of or mistaken information, as discussed below, that part of the bargaining
unit description is final. Second, the Board determines that the list of excluded positions as found
inTEL USAdyanced Communications et al. (244), supra, is not final and that it is to be reviewed and

" up-dated in the course of the second Vines process.
The Board’s findings in this case are based on its decisions reviewed below.

On June 30, 2000, the Board issued Interim Order no. 7827-U certifying the TWU for a
single bargaining unit comprised of all employees in the bargaining units represented by the different

unions at the time of the merger of TELUS and BC Telecom:
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all employses of the employer previously covered by the Board certifications of the
Telecommunications Workers Union (Board Order 6401-U), International Brotherhoad of Electrical
Workers Union, Local 348 (Board Orders 7503-U, 7504-U) and Communications, Energy and
Paperworkers Union of Canada (Board Order 6879-U) and employees formerly covered by the
voluntary recognition of the Civic Service Union 52, (as described in the collective agreement between
the parties). '

In this Interim Order, the Board included two introductory paragraphs to the bargaining unit

description:

ITIS UNDERSTOOD the above generally described bargaining unit does not include employees
who would fall outside the scope line of the Telecommuanications Workers Union collective
agreement as applied to the specific bargaining unit being merged together herein, and does
specifically include those field sales and telemarketing employees as previously ordered by the
Board.

THE BOARD will issue its final order once it is satisfied that an accurate bargaining unit description
is determinable.

{emphasis added)

In the decision that followed, TELUS Advanced Communications et al. (108), supra, the

Board described the TWU’s bargaining unit as follows:

Communications et al. (108), supra, that the list would comprise those positions that were previously
excluded by Board order, as well as the positions of those employees whom the parties agreed on

March 13, 2000 would not be eligible to vote in the representational vote the Board specified as

133] The single bargaining unit description shall be as follows:

“All employees of TELUS Advanced Communications, a Division of TELUS Communications Inc.;
TELUS Services Ine. and TELUS Advanced Services Inc.; TELUS Mobility, a Division of TELUS
Communications Inc. and TELUS Mobhility Celluiar Inc.: TELUS Communications, a Division of
TELUS Communications Inc. and TELUS Communijcations (B.C.) Ltd.; TELUS Management
Services, a Division of TELUS Services Inc.; Telecom Leasing Canada (TLC) Limited; and ISM
Information Systems Management (B.C.) Corporation, excluding directors and those above the rank
of director, general managers, executive secretaries (reporting to the Chairman, President, Treasurer,
Comptroller, and Vice Presidents), registered nurses and medical doctors, and those excluded by the
Canada Labour Code. For reference, the following is a list of the excluded positions: ...”

(page 16)

In regard to the excluded positions, the Board indicated, also in TELUS Advanced

follows with respect to a list of exclusions:

10722
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[35] To that end, a list of excluded positions shall be jointly provided to the Board not later than 30

days after the date of this decision. If the parties are unable to agres upon the list, then each shall |

forward a list of excluded positions to the Board and to the other party within a further seven-day
period after the date of this decision, The Board will then deal with the separate lists in due course and
in a manner that is appropriate under the ensuing circumstances. Given the general form used by the
Board in the bargaining unit description, the list of excluded positions required by the Beard
shall be for reference purpeses and to ensure that the parties do not misinterpret the bargaining
unit description wording selected by the Board.

(page 16; emphasis added)

As stated above, the purpose of the list of excluded positions was to confirm what positions

the all employee bargaining unit was intended to be made up of.

those who were granted the right to vote. The Board concluded that it would not move beyond the

list of employees contemplated in the parties’ agreements, other than for what might be considered

At paragtaphs 22 to 31 of BCT.TELUS et al. (143), supra, the Board addressed the issue

described as the TW(J’s request to e¢xpand the number of employees in the bargaining unit beyond

as oversights flowing from a lack of or mistaken information:

case, restricted to the positions of those employees who participated in the representation vote,

[30] Accordingly, the Board is unwilling to accept any amendment to the bargaining unit description
beyond those British Columbia positions, which were agreed upon by the parties to participate in the
vote. That is not to suggest that there are no positions in British Columbia that could or should be
included in the bargaining unit through other means at a more appropriate time. The Board, having

- previously accepted and supported the February 17, 2000 mediated settlement between the parties, and

having also adopted and implemented the agreement of the parties concerning those employees who
would be eligible to vote, is unwilling to disregard thosc agreements so as to expand the scope of the
bargaining unit description or to embark upon 4 review of the bargaining unit structure beyond the one
that was agreed on February 17, 2000. The Board will not move beyond the list of employees
contemplated in the above twe agreements, save and excepi for what might be considered as
oversights flowing from the lack of or mistaken informatien. Such a position is consistent with
TELUS Advanced Communications et al., supra.

(page 15; emphasis added)

The Board confirmed that the final bargaining unit description was, as was previously the

[35] The bargaining unit description as contained in the Board’s interim order 7827-U shall be made
final, with the detailed list of exclusions to be an addendum to the certification order:

“All employees of TELUS Advanced Communications, a Division of TELUS Communications Inc.;
TELLUS Services Inc, and TELUS Advanced Services Inc.; TELUS Mobility, a Division of TELUS
Communications Inc. and TELUS Mobility Cellular Inc.; TELUS Communications, a Division of

11 /22
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12:21:41 p.m. 07 20 2008

-12.

TELUS Communications Inc. and TELUS Communications (B.C) Ltd.; TELUS Management
Services, a Division of TELUS Services Inc.; Telecom Leasing Canada (TL.C) Limited; and 1SM
Information Systems Management (B.C.) Corporation, excluding directors and those above the rank
of director, general managers, executive secretaries (reporting to the Chairman, President, Treasurer,
Comptroller, and Vice Presidents), registered nurses and medical doctors, and those excluded by the
Cunada Labour Cade.”

[36] Notwithstanding that the Board is describing the bargaining unit in the above general
manner, there should be no misunderstanding, or attemipt at a later date to suggest otherwise,
that the Board is specifically endorsing and accepting the bargaining unit as circumsecribed by
those positions that participated in the representation vote, the results of which were certified
on June 30, Z000. '

(pages 17-18; emphasis added)

Finally, in TELUS Advanced Communications et al. (244), supra, the Board reviewed the

reflect éhangcs to the TELUS corporate name(s):

supra, clearly confirms that the TWU’s all-employee bargaining unit is restricted to those positions

that fell within the TWU collective agreement and of which the incumbents were entitled to

participate in the representation vote, as agreed by the parties, gxcept any oversights flowing from

[8] In BCT.TELUS et al., [2001] CIRB no, 143, dated November 19, 2001, the Board finalized the
bargaining unit description, with an intention to append the detailed list of exclusions as an addendum
to the certification order. The final bargaining unit description reads:

[69] The parties agreed that the bargaining unit descriptions in TELUS Advanced Communications et
al. and BCT.TELUS et al., suprg, should be amended to reflect the proper corporate name in the case
of “TELUS Communications, a Division of TELUS Communications Inc, and TELUS
Communications (B.C.) Ine.” (not Ltd. as set out in the decisions). A similar typographical
amendment should also be made to the general list of exclusions as the position of Assistant
Vice-President was accidentally omitted. Both of these amendments are appropriate and therefore are
endorsed by the Board.

(pages 7, and 23-24)

In the Board’s view énd contrary to the TWU’s assertion, paragraph 36 of BCT. TELUS et al. ,

a lack of or mistaken information.
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et al. (244), supra, it is obvious that this was not the final list that the Board had hoped to include
in the certification order. The paragraphs that were under the heading “Revised ist of Exclusions”
are helpful in understanding the Board’s intentions in regard to the finality of this list of exclusions.

In fact, the Board cautioned the parties about the reliance they should place on the appended list of

12:21:57 p.nm. 07 20 2008
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With respect to the revised list of exclusions attached to TELUS Advanced Communications

exclusions:

[94] As stated, the exclusion list is for reference purposes and to ensure that no
misinterpretation over the intended scope of the bargaining unit arises from the specific wording
selected by the Board in the bargaining unit description, The bargaining unit is, after all, an all-
employee unit, which is substantially different than a unit comprised of an enumerated list. In
that regard, the fullowing list of exelusions shall only be to ensure that both parties are aware
of the general boundaries of the bargaining unit. Any new positions created by the employer arc
automatically within the scope of the all-employee bargaining unit unti} such time as the Board rules
otherwise. Such an approach has been designed by labour relations boards across the country to ensure
that adequate disclosure is maintained between an employer and the certified bargaining agent
concerning the changing structure and composition of the employer’s workforce.

{(page 33; emphasis added)

The Board went on to describe the process it followed and the difficulties it encountered in

trying to arrive at a comprehensive and reasonably reliable list of excluded positions:

(100] ... The Board has experienced great frustration in this regard by the limited submissions it
received, even more so now that the TWU recently provided specific information in its August 1, 2003
submissions naming positions in Alberta that are performing allegedly in-scope work and urging the
Board Lo do something about it. The process could continue virtually forever, as the Board waits for
the TWU to discover more information for the Board to act upon and remedy the matters as they arise.
When the Board requested more specifics from TELUS, TELUS indicated that no job descriptions of
any value or currency existed that would be of any assistance to the Board or the TWU. ...

[101] In the end, the Board must decide this matter of exclusions in order that the parties may move
along in dealing with the challenging tasks ahead of them both. It is because of all of the above
frustrations and difficulties that the Board carefully indicated in TELUS Advanced Communications
el al., supra, the limited value to be attributed to the list of exclusions outlined above.

(TELUS Advanced Communications et al. (244), supra, pages 35-36; emphasis
added)

In the coneluding paragraphs of TELUS Advanced Communications et al. (244), supra, the

Board stated:
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[108] The attached list of positions in Alberta and British Columbia shall be excluded from the
bargaining unit solely on the basis that they were purported to.fall above the pre-existing TWU
collective agreement scope line, pursuant to the Board-endorsed agreement between TELUS and the
TWU dated February 17, 2000, which stated:

“2. Bargaining unit “scope® shall be as defined in the T.W.U. collective agreement with the exception
of field sales and telemarketing.”

(page 38)

It is clear from the above excerpts that the Board was of the view that, with the benefit of
more complete information, it could have provided a more comprehensive and reliable list of
positions excluded from the TWU bargaining unit, but that in the end and in order for the parties to
be able o move on, it issued a list of exclusions mindful of its limited value. Thg: Board also
recognized that one of the challenges the parties encountered was the need to exchange information
as the TEL.US" business grows (see paragraph 103) and ordered TELUS and Tele-Mobile to provide
the TWU with a list of names, position titles and corporate affiliation of all non-bargaining unit

employees working in as well as those having an operational base in Alberta and British Columbia.

Given the above, it is difficult for the Board to accept that the list of positions excluded from
the bargaining unit (Appendix A) attached to TELUS Advanced Communications et al, (244), supra,
was meant to be a final list. TELUS has asked the Board to review 16 out of some 100 positions. Tn
the Board’s view, TELUS cannot on the one hand argue that the list of exclusions is final, while on
the other hand argue that it is not final because the positions it requested be reviewed need to be
clarified by the Board.

Consequently, the Board finds that the list of exclusions attached as Appendix A of TELUS
Advanced Communications et al. (244), supra, is not a final list of exﬁlusions. The list of exclusions
is to be reviewed and up-dated within the second Vines process with the objective of the parties
being able to reach an agreement on an up-dated revised list to be appended to the TWU certification

order,
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B - Request for Additional Information by the TWU

1-The TWU

The TWU submits that the fact that the Board based its decision on the “best information”
available to TELUS at the time in TELUS Advanced Communications et al. (244), supra, is not
sufficient to justify or confirm the list of excluded positions found therein. The TWU submits that

the following is required of TELUS in order to facilitate the second process:

*  producing up-to-date information regarding job titles/positions;

* providing information about the duties and functions associated with the purportedly
excluded positions;

* removing obsolete and unoccupied job titles/positions from the list; and,

= evaluating new job titles/positions.

According to the TWU, to ensure the accuracy of the list of positions excluded it is also
necessary to remove ohsolete job titles/positions and unoccupied positions from the list of exclusions
attached to TELUS Advanced Communications et al. (244), supra, and from the list TELUS
produced pursuant to paragraph 107 of TELUS Advanced Communications et al. (244), supra, and
to evaluate new job positions created since, According to the TWU, the first process developed

methods to obtain such information.

2-TELUS

TELUS claims that the TWU’s request is inconsistent with the Board’s approach to finalizing
the bargaining unit description, because the Board has already heard submissions on the issue of
removing obsolete or unoccupied positions from the list of exclusions, TELUS submits that the
bargaining unit must be determined in reference to the bargaining unit as it cxisted at the time of the
representation vote, and that it could be useful to leave obsolete and unoccupied positions on the list

of exclusions in the event such positions are reactivated in the future.
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3 - Decision

As stated carlier, the purpose of the second Vines process is o assist the parties in finalizing
outstanding issues in respect of the landline employees. To that end, it is in the best interests of the
parties that whatever information can facilitate this process and can reasonably be produced, be made

available,

Tt is impossible for the Board to pre-determine what information may be available and useful
to the parties within the second Vines process. In the Board® view, in order to properly finalize a
reliable list of exclusions that will assist the parties and minimize disputes, it will likely be
necessary, within the second Vines process, to do a comparative analysis between the list of
exclusions attached as Appendix A to TELUS Advaﬁced Communications et al. (244), supra, and
the list TELUS produced pursuant to paragraph 107 of that decision with what currently exists.

With respect to obsolete job titles/positions and unoccupied positions, it appears to the Board
that the list of exclusions would serve the parties best if it is up-dated to remove job titles/positions
that no longer exist or are no longer occupied. It has been the Board’s practice when determining
or reviewing bargaining units not to exclude positions that no longer exist or, if vacant, are not likely

to be oceupied in the future.

Pursuant to sections 16(f) and 16(f.1) of the Code, the Board has in relation to any proceeding
before it, the power to make such examination of records and such enquiries as it deems necessary
and the power to compel the production of information or documents. Since Mr. Vines has already
worked with the parties in regard to the former Cleamet employees and the parties have agreed to
a similar process with respect to Board file no, 20051-C, the Board authorizes Mr. Vincs, pursuant
to section 16(k), to make such examination of records and enquiries and request the production of
information or documents from TELUS, he deems necessary to ensure that the process the parties

have agreed to will reach its objective.
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C - Request by the TWU to Reactivate the Dispute Resolution Process
1-The TWU

The TWU asserts that, in British Columbia Telephone Company (1979), 38 di 14; and [1979]
3 CanLRBR 350 (CLLRB no. 206), the Board issued an order in which it established a procedure (the
“Dispute Resolution Process™) for resolving future disputes that would arise between the parties as
a result of the creation of hew positions outside the scope of the bargaining unit. The TWU submits
that it will be necessary to reactivate this Dispute Resolution Process after the second process to

address future disputes regarding excluded job titles/positions.
2 - TELUS

TELUS submits the fact that TWU advised of its intention to reactivate the Dispute
Resolution Process outlined in British Columbia Telephone Company, supra, is invalid and of no
force. It submlits that this process was developed over 30 years ago under a previous certitication
order in respect of a different employer and a different bargaining unit, and that it has long been
abandoned. TELUS suggests that the proper procedure for determining disputes over excluded
positions is by filing a grievance pursuant to the collective agreement, and having the status of the

disputed positions resolved through arbitration,
3 - Decision

The Board will not impose the reactivation of a process that was established in the context
of'a different matter. Such a process should be negotiated by the parties. It is open to the parties to

agree to such a process, if they wish to do so, within the second process.

The Board wishes to remind the parties, as it stated in paragraph 94 of TELUS Advanced
Commuynications et al. (244), supra, that because the bargaining unit is an all-employee unit, the

newly created positions are automatically included in the bargaining unit unless otherwise agreed
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to by the parties or excluded by the Board. That is the premiss upon which the parties should

approach any new positions.
D - Board File No. 22076-C

1-The TWU

The TWU disagrees with TET,US’ submission that all issues in Board file no. 22076-C have
been resolved. It submits that the list of positions excluded respecting the former Clearnet employees
(in the East) is not to be used to determine exclusions of the same positions in Alberta or British
Columbia. However, if the list of positions excluded in Alberta and British Columbia changes, the
list in the East will be affected. The TWU contends that the MOA contemplates a possible change

to the list of positions excluded in Alberta and British Columbia.

The TWU submits that, although certain positions in British Columbia or Alberta are simitar
to certain excluded positions with respect to the former Clearnet employees, these positions may
nevertheless be included in the scope of the bargaining unit. In this regard, the TWU suggests having
separate headings in the finalized certification order, one for the excluded positions in respect of the

former Clearnet employees, and the other heading for the Alberta and British Columbia positions.
2 -TELUS

TELUS submits that all issues relating to this file have now been resolved. It states that the
parties have concluded the MOA setting out the former Clearnet job titles to be included in or
excluded from the TWU bargaining unit. TELUS submits that the list of positions excluded as
agreed to by the parties in the MOA should be adopted by the Board and incorporated into the list
of positions excluded that will be attached to the TWU’s bargaining certificate. TELUS submits that
any attempts by the TWU to reopen the MOA should be disregarded by the Board.
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Finally, TELUS does not agree with the TWU’s proposition that different headings are
required in the certification order to separate excluded former Clearnet positions on one hand and
excluded positions in Alberta and in British Columbia on the other hand. It maintains that such a
distinction is not required because, to its knowledge, there are no differences between the two

groups,
3 - Decision

The Board is of the view that the MOA speaks for itself. In essence, both parties are saying
the same thing but in a different way. In the Board’s view, the TWU is not attempting to rcopen the
MOA, but is simply stating what was agreed to by the parties and the same goes for TELUS.
Obviously a lot of effort and work was put into concluding the MOA. In its mandate to supporl the
objectives of the Code—freedom of association and free collective bargaining as the basis of
cffective collective bargaining for the determination of good working conditions and sound labour-
management relations—the Board encourages joint proposals by the parties. To that end, the Board

endorses the MOA filed with the Board resulting from the first Vines process.

Withrespect to the issue of creating separate headings for excluded former Clearnet positions
and excluded positions in Alberta and British Columbia, the Board is of the view that this can best

be considered when the final order is drafied.
E - The Employer Entitics
1-The TWU

The TWU submits that the list of names of TELUS entities referred to in previous Board
decisions, the parties’ collective agreement, and the MOA between the parties are not current. As
such, the TWU requests that the Board order TELUS to pro#ide it and the Board with a currcnt list
of TELUS entities so that they may be verified to ensure that the certification order will properly

retlect the correct employer name(s).
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2 - TELUS

TELUS submits that the Board has made a final determination on the names of its entities,
which are found in the bargaining unit description provided in TELUS Advanced Communications
et al. (244), supra. It contends that these names were agreed on by the parties at the March 12, 2002,
pre-hearing conference. TELUS also submits that notwithstanding the above, should the Board be
inclined to update the names of the employer entitics previously agreed to by the parties, the Board
ought to adopt the names as found in the collective agreement in force between the parties, as

repeated in the MOA of November 8, 2006.
3 - Decision

The Board agrees with the TWU that the certification order should reflect the current
cmployer entities, especially given the fact that a final certification order will be issued by the Board.
Consequently, if any of the employer entities named in previous Board decisions referenced abové,
the colleclive agreement in force between the parties or the MOA are no longer current, they should
be revised accordingly for the purpose of the Board issuing a final certification order, This will avoid
the need for any future applications for review to amend the employer names when this can be done
within the present process. To that end, the Board agrees with the TWU that this information is
wholly within TELUS’ knowledge.

Consequently, the Board directs TELUS to advise of any changes to the names of the
employer entities since the decisions TELUS Advanced Communications et di. (244}, supra;, and
TELUS Communications Inc. et al. (278), supra, were issued and afier the conclusion of the parties®
latest collective agreement or the November 8, 2006 MOA, and to provide the necessary
documentation to confirm any changes to ensure that the TWU’s certification order will reflect the
current and accurate employer names. TELUS must provide that information to the Board and the

TWU through the second Vines process.

- 20 /22
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II1 - Conclusion

respect of a number of outstanding issues so that the Board can issue a final certification order in

As stated above, the purpose of this decision is to give the parties direction and guidance in

these matters, Following is a summary of the Board’s findings:

- The Board determines that the TWU’s all-employees bargaining unit only iﬁcludes
employees in positions that previously fell within the scope of the TWU collective
agreement, including field sales and telemarketing employees, and as was finalized
by the Board in BCT. TELUS et al, supra, confirmed in TELUS Advanced
Communications et al. (244), supra. Consequently, subject to any required revisions
to the employer entities or any oversight due to a lack of or mistaken information,

that part of the bargaining unit description is final.

- The Board finds that the list of excluded positions attached as Appendix A of
TELUS Advanced Communications et al. (244), supra, is not final and that it is to be
reviewed and updated in the course of the second Vines process, including deleting
obsolete job titles/positions that no longer exist or vacant position that are not likely

to be occupied in the future.

- The Board authorizes Mr. Vines, pursuant to section 16(k), to make such
examination of records and enquiries and request the production of information or
documents from TELUS, he deems necessary to ensure that the process the parties

have agreed to will reach its objective.

- The Board will not impose the reactivation of a process that was established in the
context of a different matter unless such a process is negotiated by the parties in the

course of the second Vines process,

- The Board endorses the MOA filed with the Board during the first Vines process.
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- The Board directs TELUS to advisc of any changes to the names of the employer
entities since the decisions TELUS Advanced Communications et al. (244), supra,
and TELUS Communications Inc. et al. (278), supra, were issued and after the
conclusion of the parties’ latest collective agreement or the November 8,2006 MOA,
and (o provide the necessary documentation to confirm any changes to the Board and

the TWU through the second Vines process.

For the Board,

Julie M. Durette
Former Vice-Chairperson

¢.c.. M Pierre Sioui Thivierge (CIRB - Ottawa)
Mr. John Vines (CIRB - Dartmouth)



