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Edifica C.D. Howe, 240, ruc Spurks, 4° étage onsst, Onawz (Onraria) KLA 0X8
Fax (613)595-5493

Our File: 24337-C
Document No.: 194083
|
}I Angust 18, 2004

L CIRB Letter Decision No. 1128

BY TELECOPIER '

Owen, Bird

Barristers & Solicitors ‘
P.O. Box 49130, Three Bentall Centre |
2900 - 595 Burrard Street

Vancouver, British Columbia

VX 135 (604) 63244562

ttention: D.B Kirkh C.

Heepan Blaikae LLP

Lawyers

P.O. Box 185, Suite 2600

South Tower, Royal Bank Plaza
Toronto, Ontario :
MS5J 214 (416) 360-8425

Attention: Mr. Briap W. Burkeit

Dear Sirs:

In the marter of the Canada Labour Code (Part I - Industrial Relations) and &n
application pursuam 10 sectians 16, 18, 15.1 and 20(1) of the Cade filed by the
Telecommunications Workers Union, applicant, for an order that the Canada
Tndustrial Relations Board recuse itself from deciding the teconsiderstion
application filed by TELUS Communicarions Inc., interested party, on
February 16, 2004.
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Section 16.1 ofthe Canada Labour Code (Part I - Industrial Relations) ( the Code) provides
that the Board may decide agy matter before it without holding an oral hearing. The Board has
decided to determine thismeattez based on the documents on file and the parties’ written submissions.

I - Nature of the Application

"This is an zpplication filed on March 25, 2004 by the Telecommunications Workers Union
(TWU orthe union), pursuant to sections 16, 18,19.1 and 20(1) of the Code, requesting an order that
the Chairperson of the Canada Indusiria] Relations Board (the Board), as well as all the members of
the Board, recuse themselves from deciding the application for Iecons1dcra.t1011 (file no. 24220-C)
filed by TELUS Communications Inc. (TELUS ar the employer) on February 16, 2004, as amendcd,
conseming Roard file nos. 23742-C, 24063-C and 24160-C. |

10 - Facts and Context

This matter relates to a complex labour relations dispute that followed the merger of
BC TELECOM In. and TELUS (Alberta), which took place in 1999. As a result of & mediated
settlement endorsed by the Board in 2000, the former bargaining units of these two companies have
been merged into 2 single bargaining unit. Bifective May 3, 2000, BCT.TELUS changed its name
to TELUS.

After o representation vote held in the spring of 2000, the employees of the newly merged
unit at TELUS chose the T’WU gs their bargaining agent. The TWU was certified by the Board, on
Tune 30, 2000, to Ieprcsent the employees in the bargaining unit. In TELUS Advarced
Communications et al., [2001] CIRB, no. 108, dated February 3, 2001, the Board held that the TWU
and TELUS should negotiate a collective amreement for the merged unit, once all the previous
collective agreements had expired. This decision was upheld by the Federal Court of Appeal in Telus
Advanced Communicaiions, a Division of Telus Communicartions Inc. et al, v, Telecomtnunications
Workers Union, no. A-164=01, September 9, 2002 (F.C.A.). No collective agreement has been
concluded by the partics since the Board’s decision.
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Three related and successive complaints, all filed by the TWU, are relevent to this recusal
application. The first complaint (B oard fileno, 23742-C), filed on June 3, 2003, alleged that TELUS
had breached sestion 94(1)(a) of the Code by communiceting with the bargaining wnit employees.
The second complaint (Boerd file no. 24063-C), filed on November 24, 2003, alleged that the
cmployer had violated section 94(2.1) ofthe Code by recruiting replacement workers in amticipation
of a strike. Orders in relation to these complaints were issued by the Board in January 2004.

The third complaint (Board file no. 24160-C), filed on January 12, 2004, concerned an
a]lega.ﬁ:an that the employerhad breached its undertaidng given to the Board, on November 21,2003,
nat to communicate with the bargaining unit employees. On January 28, 2004, the Board issued 2
battom line decision in TELUS Commurications Inc., January 28, 2004 (CIRB LD 1004) (the offer
decision), in regards to this complaint

The Board concluded, in the offer decision, that TELUS had breached section 94(1)(2) of the
Code by engaging in & series of direct communications with the bargaining vnit employees during
the union’s strike vote and thatthe cmploycr’sactimxshadineparablyundcrmined the TW1I’s cfforts
in achieving a collective agreement. As 2 remedy, the Bozrd ordered TELUS to offer binding
arbitration to the TWU in order to resolve any outstanding issues regarding the settlement of the
collective agreement. The union wes free 1o atcept or refuse the offer.

OnFebruary 16,2004, TELUS filed an application for reconsideration of the offer decision,
o< well as the orders released in January 2004 (Board file no. 24220-C ). TELUS raised several
grounds in support of its reconsideration application, including an allegation of bias by the Board
against the employer.

On March 25, 2004, the TWU filed an application with the Board requesting that it appoint
an arbitrator (eppointment application) as a follow-up to the Board’s offer decigion of January 28,
2004. On the same day, the TWU filed its present recusal application, alleping an apprehension of
bias against the union. The TWU, in its recusal application, is asking that the Chalrpersom, a5 well
as all members of the Bomrd, recuse themselves from hearing TELUS’s reconsideration application
filed on February 16, 2004,
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On April 8, 2004, the Board jssued its reagons for decision in TELUS Commurications Inc.
(2004), as yet unreported CIRB decision 0. 271, in support of the above-mentioned orders and the
bortom line offer decision. Iu its reasons far the offer decision, the Board reiterated thatit considered
 offer of binding arbitration to the umion as being the oxly way for fe parties (o effectively
conclude a collective agreement.

QOn April 29,2004, TELUS fled an amendment to its reconsideration zpplication, in order
to amend fts submissions in light of the April 8, 2004 decision in TELUS Communications Inc.
(271), supra (Board file no. 24375-C).

TELUS filed an application for judicial review of the Jamuary 2004 orders and the offer
decision on Pebruary 20, 2004, and of the April 8, 2004 decision m. TELUS Communications Inc.
(271), supra, on May 7, 2004.

IIY - The Parties’ Positions
A -TWU's Position

The TWU subynits that the Chairperson, aswell as all the memmbers of the Board, mustrecuse
themselves, dus to alleged bias, from hearing te TELUS reconsideration application. The TWU
submits that Mr. Bruce Bell, a Vice-President ofthe TWU, had a conversation with Mz, Hodges, one
of the mediators and conciliators appointsd pursuant to the Code regarding the bargaining between
the TWU and TELUS. Mr. Hodges allegedly stated in the conversation that:

1) he had been told by Mr. Panelli, the Western Regional Director for the CIRB, that the
Chairperson of the Board had cajd o M, Panclli that TELUS should seek reconsideration
of the Board's offer decision and that if it gotin front of him he would averturn it;

2) he had received similar information from Mr. Lewis, the other mediator assigned to the
dispute;

3) he had been told by M. Panelli and M. Lewis that they had shared this information with
Mer. Bedard, the lead negotiator with TELUS;
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4) he had been told by Mr. Bedard that he, Mr. Bedard, had shared this information with the
President of TELUS.

Neither Mz, Hodges nor Mr. Lewis wark for the CIRB. They are both employed by the
Depariment of Human Resources and Skills Development Canada.

It is alleged that all of these conversations took place befare TELUS filed its reconsideration
application.

All of this was recounted in the sworn affidavit of Mr. Bell, which the TWU submitted to the
Board.

The TWU submits that TET.US hes failed 1o ddiice any evidence from Mr. Bedard regardiog
this matter znd concludes that the employer has chosen to remain silent. Tt further subrmirs that an
adverse inference can be drawn sgainst TELUS in this case. In addition, the TWU states that
“[h)earsay was and is the only evidence available to TWU et this time.” The TWU declares that
“[f]here is no doubt whatsoever that if the facts put forward in Mr. Bell’s affidavit are true, the bias
of [the Chairperson] would be established” The TWU takes the position that therc would not merely
be “suspicion of bias,” there would be overwhelming proof of bias,

The union maintains that when a tribunal is faced with an allegation that its intemal
procedures are jrregular or with an allegation of bias, it should respond by presenting evidence of
what happened in order to refute the allegations. It believes that the Bosrd has the obligation to
discloge the true facts in the matter. The TWU states that “before the recusal application conld be
digmissed, it would havs to be determined whether the facts put forward in Mr. Bell’s affidavit are

correct.”

The TWU submits that section 119 of the Code provides immunity to the Board members
and its employees from beipg compelled fo disclose evidence anly “respecting information obtained
in the discharge of their duties under this Part” The union submits that since the alleged
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comversations were made by the named individuals outside of the scope of their duties, section 119
of the Code has no application.

The TWU maintains that the test to be applied in this case is ope of a reasomable
apprebension of bias. The TWU therefore seeks an order Tecusing the Chairperson and the Board
members from hearing the reconsideration application. However, in the event the Board does pot
recuse itself, the TWU requests an oral hearing, an order et TELUS provide necessary
documentation and an order compelling the Chairpersan, Mr. Bedard, Mz, Lewis, Mr. Hodges and
M. Panelli to testify, or, in the alternative, an order eniitling the TWU to surnmons thoge individuals
to the hearing. In the alternative, it seeks thet 2 full statement be made io the parties from the
Chairperson and Mr. Panelli detailing their every conversation with respect to the matters referred
to in Mr. Bell’s affidavit.

It ig the union’s submission that the US reconsideration application, filed an
February 16,2004, is tainted. It fimther sabmits that the|Chairperson has tainted the entire Board via
his powers of chief executive officer provided in section 12.01(1) of the Code. Accordingly, the
TW\J submits that the Bozard cannat proceed to hear the reconsideration application.

B - TELUS?s Pasition

TELUS submits that there is absolutely no cogent besis stated in the union’s application to
support its allegations. [t declares that the allegafions are based entirely on hearsay evidence,
evidence that canmot be the only basis for a fnding of fact. TELUS maintains that the TWI's
allegations are based solely on triple and quadrople hearsay. Tt submits that the TWU failed to
establish a primafacie case of bias on the part of the Chairperson of the Board and on the part of the
eutize Board. In any svent, TELUS argues that “blas on the part of one member of the Board, absent
strong znd convincing evidence, does not give rise to & reasonable apprehension of bias on the pext
oFthe entire tribunal ” TELUS characterizesthe TWUs recuest for the production of documentation,
and the request that certain persons testify, as a fishing expedition. It submits that those requests
must be denjed pursuant to sections 119 and 113.1 of the Code.
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TRLUS indicates that since it is only an Inferested party in the TW1J g recusz] application,
it is not required to submit any evidence. Accordingly, no adverse inference can be drawn from it

silence.

In its submissions, TELUS states that allegations against the Chairperson of the Beard fall
within the exceptional circumstances category stated by the British Columbia Labour Relations
Board in Farmer Construction Ltd. and Construction & Specialized Workers’ Union, Local 1611
(2003), 94 CLRBR (2d) 161. TELUS submits, therefore, that the Board should impose a higher
evidentiary threshold when analyzing whether the TWU established the proper foundation for its

request.

TELUS further states that the fact that the TWU waited five weeks before filing the
application of bias seriously undermines the credlbﬂrty of its assertion. In addition, TELUS points
out that while on the one hand the TWU is asking the Board to recuse itself from hearing the
reconsideration application for reasons of bias, on the other hand the TWU has filed a separate
application requesting that the Board appoint an interest arbitrator as a follow-up to the offer
decision. TELUS suggests that this conduct is inconsistent with its assertion of reesonable
apprebension of bias.

TELUS also submits that it was ordered by the Board, in the offer decision, to offer binding
arbitration and it did so in arder to comply with the order, TELUS states that it never zbandoned its
statutory rightto file for reconsideration of the decision. It suhmits that itwould have been negligent,
given the remedy imposed by the Board, not to have filed a recansideration application. Moreover,
TELUS believes that the present application is but & “transparent attempt by the TWU to prevent the
reconsideration application from being heard by the Board” and declares that the application is
frivolous, vexations and an abuse of process. TELUS therefore submits that the application should
be summarily dismissed pursuant to section 16(0,1) of the Code.
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IV - Analysis and Decision

The Chairperson, pursuant o gection 12.01(1)(@) of the Cade, has supervision over and
direction of the wark of the Board, including the assignment of matters that the Board is seized of
to paxels, In light of the exceptionsl circumstances in the present matter and the substance of the
allegations raised in the union’s application, the Cheairperson has considered this application as a
panel composed of the Chairperson sitting alone, pursuant to gections 14(3)(b) and (f) of the Code.

A - Bvidentiary Issue

The impartiality of the Chairperson, and of the Board, is essential and must be presumed,
mless there is evidence to the contrary.

In cases where it is alleged that the Board, or one of its members, is biased, the Board will
Jook to see wWhether a reasonable apprehension of bias has been esteblished. The Supreme Courtof

Canada, in K. v. 8. (R.D,), [1997] 3 S.C.R. 484, confirmed that the test for bias contains a tevo=fold
objective element;

The manner in Whick the test for hias should be applled was set out with great clarity by de Grandpré
7. in his dlsscnting reasons In Committez for Sustice and Liberty v. National Energy Board, [1978]
18.C.R. 369, et p. 394:

“[T1he apprehension of bigs must be a reasoneble one, held by reasoneble and right minded persons,
upplying themsslves to the questlon and obwining thereon the required information, .., [The] wst is
“what would an informed person, viewing the mutter realistically and practically — and having thought
the maticr through —conclude, ...""

This test has been sdopted and applied for the past two decades T conrains a two-fold objcctive
element: the pezson considering the alleged blas must be reasonable, and the apprehension of biag
itsclfmust also be reasprable in the circumstances of the case. ... Further the reasonable person must
be an informed person, with knowledgs of all the relevant circumstances, including “the traditions of
integrity and impartiality thar form a part of the baskground...
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Regardlegs ofthe precise words used to deserfbe the 1est, the object of the different formulations it to
emphasize that the threshold for s finding ofreal or percelved hing is bigh. It s & finding that must be
carefully considered since it calls into question ay element of judicial ntegrity. Indeed an allegation
of reasonable apprehiension of bias calla into qusstion not simply the personal integrity ofthe judge,
bt the integrity of the entire administration of Justice. ...

(pages 530-532)

In an application alleging biss, the omus of catablishing the bias is on the party making the
allegation and the standard is one of proof on the balance of probabilities:

[TThe onus of establishing areasonable apprehension ofbiaz is on the party making the allegarion. Tha
¢ribunal has no onus to justily its condunt fu the face of a hare allegation; it has, et must, a
strateglc onug of feading off allegations of bias that would otherwise he suffclemt to establish a prima
facia case. The applicant has to establish a case. Mere speculation will not do.

(David Phillip Jones and Anne S. dc Villars, Principles of Administrative Law,
3zd ed. (Scarborough: Carswell, 1999), page 401; emphasis added)

This principle was adopted by the British Columbia Conrt of Anpeal in Adams v. British
Columbia (Warkers' Compensation Board), [1985] B.C.J. no. 2478 (QL). In that matter, the
appellant had filed a claim for compensation with the Workers® Campensation Board because of an
injury that oeewrred at work. Her claim was initially rejected by an adjudicator, then allowed by the
Review Board and then rejected by the Commissioners. Subsequently, the Commissioners advised
her that they were prepared 1o recpen her case and reconsider the decision, The appellant then
alleged that the reconsideration panel was biased. She argued that because of the limited number of

Commissioners, one or more of them would have already heard her initial claim. The trial judge
dismissed the argument for Iack of evidence and the Court of Appeal did the same by stating:

13. This case is an cxemplification of what appears to have become general sud common practice, that
of eccusing persons vested with the authority to decide rights of parfies of bias or reasanable
apprehension of It without any cxtrinsic evidenzs tn spport the allegation. It Is 3 practice whicly, in
my upinion, is o be discouraged. An acensarion of hatnature is an adverse imputation on the integrity
of the person against whom it is made, The sung and the doubt ebout integrity lingers even when the
allegation is rejected. It is the kind of allegation easily made but fmpossible to refure except by a
genera) denlal. T ought not 1o be made wmless supported by sufficlent svidence w demonstrare that,
to areasopeble person, there is 2 sound basis for apprehending that the person sgainet whom itis made
il not bring an impartial mind to bear upan the cause. As Thave anid sarlier, and on other oceasions,
susplolon is not caough. ..
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Tn Trent Construction Ltd. v. Labourers International Union of Newfoundland, Local 1208
(1995),423 A PR. 240, the Newfoundland Supreme Court(T: rial Division) agreed thatthe omuarests
on the party who alleges the bias, The Court came 1o the conclusion that there was insufficient
evidence to support a reasonable perception of apprebension of bias, because the complainant had
relied solely on hearsay evidence as the cntire foundation of its claim and it had no other evidence
to support the allegetion.

Tn the present matter, the TWU relies cutirely on hearsay evidence, including donble, triple
and quadruple hearsay, to make its case. Neither the applicant nor Mz. Bell have personal knowledge
of the alleged conversations referred to in M, Bell's affidavit.

The Board, being & guasi-judicial tribunal, applies the riles of svidence i a more relaxed
fashion compared to the courts of 1aw, Pursuant to gection 16(c) of the Code, the Barrd cen receive
any evidence it seeg fit to hear, whether or not it is admissible in a court of law. According to the
jurisprudence, however, a quasi-judicial tribunal guch as the Board cannot rely exclusively on
hearsayto determine an essential and disputed fact (see Re B.C. Rail Ltd, and United Transportagion
Union, Locals 1778 and 1923 (1984), 17 L.A.C. (3d) 402) (Munroz).

With respect to the threshold to be applied in bias matters, the Board notes that a higher
threshold is uscd in cirenmstances where the Chairperson of a Board is allegedly implicated (see Re

Farmer Construction Ltd., supra).

In the present matter, the evidence produced by the TWU is not, in the Board's opinion,
relisble. ThaBoard is reluctant to conzider double, triple and quadruple hearsay. Cogentand tangible
evidence is needed in order to establish that a reasonable apprehension of bias exists.

The TWU telies on alleged comments by the Chairperson, that were allegedly related 1o
Mz, Bell by Mr, Hodges who allegedly leamncd of the alleged comments from Mr. Panelli and
M. Lewds. There is no other evidence submitted to snpport the allegation. It is not alleged that the
Board’s Chairperson had any conversations with Messrs. Hodges, Bell, Bedard or with the President
of TELUS.
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The TWL's evidenee has no probative value and is insufficient. Accordingly, the Board is
of the opinion that there is insufficient evidence 1o support a reasopable perceptionm of an
apprehension of bias. The TWU did not discharge the onus placed on it It would be irresponsible
for the Board to consider the matter on mere speculation.

B - Reasonable Apprehension of Bias on the Part of the Entire Board

Even though the Board has found that the TWU did not discharge the omus placed on it, the
Board will briefly address the issus of institufional bias.

Tn the event fhat 2 party has been able to establish that a case of 2 reasopable apprehension
of bias exists, something that has not been established in the present matler, the junsprudence
indicates that such a determination does not, in itself, mean that the entire Board is biased.

Tn 2747-3174 Québec Inc. v. Québec (Régie des permis d ‘alcool), [1996] 3 S.CR. 919, the

Supreme Court of Canads, making reforemce to K. v- Lippé, [1991] 2 S.CR. 114, enunciated the
applicable test in these circumstances:

... The determination of mstitstional biss presupposes thata well-informed person, viewing the maiter
realistically and practically — and having thought the matter thraugh ~ would have a reasonable
apprehension of bias in a substantial number of cases. In this regard, all factors must be conaidered,
but the guarentees provided fur in the legislation to counter the prejudicial effects of certain
institutional characteristics must be given special attertion.

(page 951)

Sebsequently, the Federal Court of Appeal in Zandel v. Citron, [2000] 4 F.C. 225 (leave ©
appesl to the S.C.C. dismissed), reiterated Justice Cory’s analysis in R V. S.(R.D.), supra, with
respect to the test having a “two-fold obj ective element: ‘the person considering the alleged bias

must be reasonable, and the apprehension of bias itself must also be reasonable in the circumstances
of the case’ ” (page 236).

The Ontario Court of Appsal’s decision in E.4. Manning Lid v, Ontaric Securiries
Commission, [1995] 23 O.R. (3d) 257 (jeaveto appeal to the §.C.C. dismissed), explicitly states that
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“[e]venifit could be said that the statements of the Chair exhibited some bias against the appellants
that, in itself, would not disqualify the other Commissioners from conducting the hearings”
(page 272). The Couut further declared that «[{]t must be presumed, in the absence of any evidence
1 the contrary, that the Commissioners will act fairly and impartially in discharging their
adjudicative responsibilities and will consider the particular facts and circumstances of each case™
(page 267). Accordingly, the presumption of impartialitymustbe rebuited by the personalleging bias
(see Re Visionwall Ine., [2003] BCLED No. 222).

The Federal Court of Appeal, in Eastern Provincial Airways Lid v. Canada (Labour
Relations Board), [1984] 1 F.C. 732, declared that a statement made by an employee of the Board,
who was not 2 member, regarding the possible disposition of a complaint before it had even been
received, was “no basis for imputing biss or a veasonable apprehension of bias 1o the Board itself.”

Therefore, even if there had been a finding of bias an the part of the Chairperson, which s
not the case at hand, the Bosrd would not have been precluded from hearing TELUS’s
reconsideration application, because such 2 determination does not impute, in itself, a reasonable
apprehension of bias on the entire Board,

C - Sections 119 and 119.1 of the Code

Sections 119 and 119.1 provide that:

119.No member afthe Board or a conciliation board, conciliztion afficer, conciliafion commissionee,
officer or emplayee employed by the Board or In the public service of Canada or person appoited by
the Board or the Minister under this Part shall be required to give evidence in any civil action, suit or
other proceeding respecting information obtained in te discharge of their duties under this Part

119.1 Por greater certalnty, the following msy notbe disclozed without the consent of the person who
made them;

(@) notes or draft orders or decisions of the Board or any of s memberg, or of an arbitrator or
arbitretion board chairperson appointod by the Minister under this Part; and

(b) notes or draft reports of persana appointed by the Minister under this Part to assist in resolving
disputes or differcnces, or of persons authorized ar designated by the Board to assist in resolving:
complaints or issues in dispure before the Board.
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The Board®s jurisprudence indicates that the individuals identified in section 119 are not
compellahle under the Code, because the acoeptance of the evidence “would seriously undermine
the ability of the Board, through its officers, 0 perform its wider mandate regarding the
« <comstruetive settlement of disputes® and the support of ‘sound labour-management relatdons’ ™
(AJ.(drchie) Goodale Lid (1977), 21 di 473; and [1977] 2 Can LRBR 309 (CLRB mo, 96),
pages 481; and 316). I the evidence was allowed, it would impede the full and frank discussions that
are necessary far settlement,

In Worldways Canada Ltd. (1985),62di75 (CLRB no. 524) (application for judicial review
dismissed, Worldways Canada Ltd, [1986] F.C.J. n0.183 (F.C.A.) (QL)), the Board ruled that it
would not hear testimony from 2 conciliator who had expressed an opinion to another person. To
accept such evidence would be to undermine the conciliator’s work as well as the parties” confidence

in the discussion end settlement process.

In Captain Brian Woodley et ol., [iOOO] CIRB no. 85; and 69 CLRBR (2d) 161, the Board
mueintgined that the extension of section 119 preciudes the disclosure ofthe labourrelations officer's
statement made in the course of discussions with potential complainants. The Board further
elaborated that “the quasi-judicial nature of the Board's watk cxcludes a party from taking the
position that the advice of the Board staff can somehow be in the nature of a legal opinion binding
the Board” (pages 27; and 182).

With respect to the non-disclosure of Board documentation, the Board refers to the Federal
Court of Appeal’s decision in Privacy Commisstoner of Canadav. Canada Labour Relations Board
(2000), 2000 CLLC 220-037. In that case, the anacy’ Commissioner wanted the Board to disclose
notes taken by Baard members during a hearing. The Court stated that the members’ notes are not
1o be disclosed:
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“__ The notes are intended for the eyes of the author only, No ofher pecsan is allowed to see read or
ngo the notes, and there is a clear expectation on the part of the auther that no other person will see the
notes. The members maintain responsibility for the care and safe keeping of the notes and can destroy
them at any time. Finally, the notes are not part of the official records of the CLRB [now the CIRE]

and azs not contained in any other record keeping system over which the CLRB has administrative
control.”

(page 143,337)

The Court further stated that “[slince administrative tribunals are bound by the duty of
faimness, then their members must, like judges, be shielded ageinst any type of intrusion into their
thought processes beyond what is revealed by their reasons”™ (page 143,336).

The decisionin Canada (Privacy Commissioner) was rendered prior to the addition of section
119.1 to the Code. That case prompted Parlizment to inelude 2 section in the Code restricting the
disclosure of Board documentation.

Accordingly, to submit that the Board has an obligation to diselose the facts, by providing
testimony and documents, in these circumstances could result in the opening of the flood gates
resulfing in a multiade of allegations of bias concerning the Board from anyone at any time. It is
reversing the onus, which is inappropriate. The Board is not the one who has to prove bias, but rather
the TWU. It would be too easy to make allegations of bias and then sit back and expect the Board
10 provide the missing evidence (if1t is missing). The speedy resohution of industrial disputes would
tie jeopardized. The Board would be left to defend itself continucusly. An allegation of bias is very
serious and goes to the heart of the tribmmal’s integrity; therefore, this is notan allegation that should
be taken lightly.

Consequently, the Chairperson, M. Panelli, or any other member or employee of the Board
canniot be required to give evidence in this matter. Siwilarly, Mr. Hodges and Mr. Lews, employees
emplayed in the public service of Cenuda, cannot be required 1o give evidence.
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The TWU did not meet the onus placed on it to establish that & reasonable apprehension of
bias exists. The allegation made against the Chairperson, as well as the entire Board, is based solely
on hearsay evidence. No cumpelling evidence was submitted 1o support the allegation. To allow
double, triple and quadruple hearsay would be to set an unreasonzble precedent, It would be
wrresponsible af the Board to consider such evidence, thereby resulting in a lowering of the standard
that is required in circumstances lke the case at hand.

The Board hes been mandated to enconrage fres collective bargaining and the constructive
setlement of disputes. The Board is convineed that it can carry out this mandate in the
reconsideration application that has been filed by TELUS, in a fair, objective, non-biased and timely
fashion. There is nothing to provent efther party from challenging the reconsideration decision, once
issued, on the basis of a ressonable apprehension of biss, ifit is of the view that the Board did not
act in an impartial fashion in exersising fis quasi-judicial finctions,

In light of the jurisprudence and the reagons cited herein, this application is dismissed,

For the Board,

Warren Edmondson
erson

c.c.: Mr. Aldvah Starkman (CIRB - Ottawa)



