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Lamoureux Morin Lamoureux
1909, Chemin Chambly

Longueuil, Quebec

J4¥ 3Y1 (450) 670-1316

Attention: Me Jacques Lamoureux

Laprise, Lacroix et Associés

9, rue Jules-A.-Brillant, bureau R091
Case postale 503

Rimouski, Quebec

GSL 7C9 (418) 722-5949

Attention: Me Jean Martel

Dear Sirs:

In the matter of the Canada Labour Code (Part I - Industrial Relations) and

applications pursuant to sections 18, 18.1, 35, 44, 45 and 46 of the Code by
Telecommunications Workers Union (TWU), applicant, and TELUS Corporation,
TELUS Communications Inc., TELUS Advanced Communications, a division of
TELUS Communications Inc., TELUS Services Inc. and TELUS Advanced
Services Inc., TELUS Mobility, a division of TELUS Communications Inc. and
TELUS Mobility Cellular Inc.,TELUS Management Services, a division of
TELUS Services Inc., Telecom Leasing Canada (TLC) Ltd., TELUS Enterprise
Solutions Inec., Cleamet Communications Inc., TELE-MOBILE Company,
QuébecTel Mobilité (a former division of TELUS Solutions (Québec) Inc.)
employers, and Syndicat des agents de maitrise de TELUS, Local 5144 of CUPE
(SAMT formerly SAQT), Syndicat québécois des employé-e-s de Telus, Local
5044 - CUPE (FTQ) (SQET formerly SEEQT), certified bargaining agents.

A panel of the Board composed of Ms. Julie M. Durette, Vice-Chairperson, Mr. Daniel
Charbonneau and Ms. Sonia Gaal, Members, has considered the above-noted application. A pre-
hearing conference was held in Ottawa on March 12 and 13, 2002; hearings were subsequently held
on the following dates: August 28 to 30, 2002 in Ottawa; October 21 to 25, 2002 in Ottawa,
November 25 to 29, 2002 in Ottawa; December 9 to 13, 2002 in Vancouver; January 14 to 17,2003
in Vancouver; February 11 to 14, 2003 in Vancouver; April 14 to 16, 2003 in Vancouver and May

20 to 23, 2003 1n Ottawa,
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Pending the finalisation of the required translation of the full Reasons for the present
Decision and in order not to unnecessarily delay the issning of the decision in the present matter, the
Board considers it appropriate to communicate its disposition of the matter by way of this “bottom

line” decision in both official languages.
I - Nature of the Application

The Board is seized with an application filed on March 27, 2001 by the Telecommunications
Workers Union (TWU), pursuant to sections 18, 18.1, 35, 44, 45 and 46 of the Canada Labour Code
(Part I - Industrial Relations) (the Code). The TWU seeks a global review of the bargaining unit
structure of TELUS Communications Inc. (T'CI), Clearnet Communications Inc. (Cleamet) and
QuébecTel Mobilité (a former division of TELUS Solutions (Québec) Inc.} (QTM), pursuant to
sections 18 and 18.1 of the Code. In accordance with sections 44, 45 and 46 of the Code, the TWU
also seeks a determination that a sale of business has occurred between TCI, QTM and Cleamnet, and
a declaration that TCI is the successor employer to both QTM and Clearnet. The TWU also seeks
a declaration that TCI, QTM and Clearnet or altematively TCI and TELE-MOBILE COMPANY
(TELE-MOBILE) are a single employer under section 35 of the Code. TELE-MOBILE (previously
called Clearnet) is the partnership operating the mobility segment operations of TELUS Corporation

(TELUS).

The respondents, TELUS, TCI, TELE-MOBILE and QTM, as well as, the certified
bargaining agents representing the former QTM employees, the Syndicat québécois des employé-e-s
de TELUS, Local 5044 - CUPE (FTQ) (SQET) (formerly the Syndicat des employés d’exécution de
Québec-Téléphone, CUPE, Local 5044 (SEEQT)) and the Syndicat des Agents de Maitrise de
TELUS, Local 5144 -~ CUPE (SAMT) (formerly the Syndicat des Agents de Maitrise de Québec-
Téléphone, CUPE, Local 5144 (SAQT)), oppose the present application.

During the process of the present application and in support of its position, the TWU filed
three expert reports. The admissibility of those expert reports was contested. Within the hearing of
the present application, the Board received written submissions and heard oral arguments from the

parties on this issue and rendered a bottom line decision with reasons to follow. These reasons are
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being issued simultaneously with the present decision, under separate cover.

11 - Disposition of the matter

Following a review of the evidence submitted and the parties’ submissions, the Board

concludes as follows:

Decision no. 108 - The existing single bargaining unit

In TELUS Advanced Communications et al., [2001] CIRB, no. 108, February 9, 2001
(decision no. 108), the Board in considering whether or not the single bargaining unit at that time
extended beyond the provinces of British Columbia and Alberta concluded that the unit description
should not contain any geographic limitations, rather it should by inference, incorporate potentially

all of the employer’s national operations.

The Board does not accept TCI’s position that the panel in decision no. 108 approved of the
parties’ agreement on limited facts or without the knowledge of TELUS’s intended expansion.
Consequently, the Board is not convinced that there are any valid reasons to depart from the findings

in decision no. 108 on that basis.

By agreeing to a single bargaining unit TELUS acknowledged that it was appropriate for
collective bargaining and this bargaining unit was also found appropriate by the Board.
Consequently, the history that existed in Alberta of having a separate mobility unit is no longer a
determining factor since the parties agreed to one bargaining unit which the Board approved.

Although the Board recognizes that commercial endeavors are not static in nature and as such
conditions and eircumstances may change, in the matter at hand, the fact that now part of TELUS’s
growth includes the acquisition of a subdtantial number of non-unionized mobility employees should
not be a factor for departing from the established single bargaining unit. A single bargaining unit
comprising both the landline and mobility employees is now the existing bargaining unit structure,
therefore, a party wanting to change this existing structure, bears the onus of establishing that a
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review is necessary.

Having said this, the Board is also very mindful that an employer is at liberty to organize its
operations or develop corporate structures that best meet its business requirements in the industry
it forms part of. However, business or economical corporate reorganizations must always be looked
at in their totality and be reviewed against the labour relations consequences while keeping in mind
the objectives of the Code.

Section 44 application (sale declaration)

The Board is of the view that in the present matter, because a number of events or
transactions took place, it cannot decide this matter by determining the application of the Code’s
provisions and the consequential effect of each transaction individually or in isolation, without
looking at the different transactions as a whole or the combined effect of those transactions. This
approach enables the Board to identify and resolve the real issues between the parties, and make

decisions that better serve labour relations purposes.
The purchase by TELUS of Clearnet's and QuébecTel's shares

The Board finds on the basis of the evidence as a whole, that the operations of Clearnet and

QTM were integrated with those of TELUS.

However, the purchase by TELUS of Clearnet’s shares in October 2000, is not a sale within
the meaning of the Code since no bargaining rights were tied to the seller and consequently there

were no bargaining rights to be preserved.

The purchase by TELUS of Québec Tel shares is a sale within the meaning of the Code

because there were bargaining rights to be preserved.

Notwithstanding the above findings, the purchase by TELUS of the Clearnet shares and the
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QuébecTel shares have been superseded by the subsequent transfer into TELE-MOBILE.

Transfer of TMW, (former Clearnet and OQTM) to TELE-MOBILE

‘What constitutes a sale of business within the meaning of the Codle is dependent on the facts
of each application and, in the present matter, of each transaction at the root of the present
application. The Board finds that TELE-MOBILE is operating a federal business or going concern;
that TCI and the former Clearnet and QTM were previously operating that federal business; and that
bargaining rights in the case of TCI and QTM were tied to the business transfer,

The Board accepts that the fact a sale transaction involves subsidiaries of the same parent
company is not a factor preventing the application of section 44 of the Code and that a transfer of
a going concern from one subsidiary of a company to another can, nonetheless, constitute a sale of

business within the meaning of the Code.

The determination of whether a sale, within the meaning of the Code has taken place and the
determination of whether the necessary sale declaration is appropriate, must be analyzed from a
careful review of the circumstances surrounding all of the transactions as a whole. The Board cannot
look at the possible consequences of a transaction to the exclusion of what actually transpired.
Conversely, the Board must look at more than the commercial transactions, corporate reorganizations
or legal entities created. It is not sufficient to blindly apply a test or search for applicable criteria
without also keeping in mind the remedial purpose of the sections invoked as well as the nature of

the application, as a whole, to be determined by the Board.

In the Board’s view, the partial sale declaration sought by the respondents would not have
the effect of protecting the existing bargaining unit structure (a single bargaining unit with no
geographic limitations) or permitting collective bargaining with TCI. Such a declaration would, in
the Board’s view, be in effect contrary to the objective and purpose of the successor provisions of
the Code under the present circumstances., The Board therefore needs to look closely at the
application before it in its entirety, including the appropriateness of a single employer declaration

prior to making any determination with respect to a sale declaration.
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Further, the antomatic application of the sale provisions of the Code and the Board’s powers
pwrsuant to section 45 and 46 are distinct. Under the present circumstances, the automatic
preservation of bargaining rights does not equate to the automatic creation of bargaining units. The
transfer of the mobility operations to TELE-MOBILE, in the circurnstances of the present matter,
has not restructured the single bargaining unit into two distinct units, one for the landline employees
and one for the former TMW mobility employees.

Section 35 application (single emplover

The Board is of the view that it is no longer necessary to determine the common employer
declaration sought by the TWU with respect to TCI, Clearnet and QTM in light of the subsequent
TELE-MOBILE transaction.

The Board concludes that the five applicable criteria are met for the Board to issue a
declaration of common employer between TCI and TELE-MOBILE. In addition, the Board is of the
view that a single employer declaration is tied to a valid labour relations purpose in the

circumstances of the present matter.

In summary, although there was a sale of business in that all of the mobility operations of
TELUS were transferred into TELE-MOBILE, because the effect of the sale declaration would be
contrary to the objectives of the sale provisions in the Code and in light of the Board’s conclusion
with respect to the single employer application, the Board is more inclined to exercise its diseretion

to make a single employer declaration and refrain from making a sale declaration.

Necessity to review barpaining units (Sections 18 and 18.1 of the Code)

The Board accepts that the mobility operations are one of two segments of TELUS’ business,
the other segment being the landline operations. However, the fact that the national wireless business
resides or is now found under a conventional legal structure such as a partnership for business
purposes including, tax benefits the possibly of pursuing, in the future, opportunities to obtain

independent financing by way of an IPO, tracking stock or strategic investment does not convince
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the Board that for labour relations purposes the single bargaining unit comprising both the wireline
and wireless business components of TELUS is no longer appropriate or must now be restructured
into two units

The Board is of the view that the factors raised and the benefits underlined by TCI and
TELE-MOBILE for having a “stand-alone” mobility business can still be accomplished through the
necessary corporate vehicles without the necessity to create a separate mobility bargaining unit for
labour relations purposes. All in all, the Board is not convinced that the existing single bargaining
unit previously agreed to in February 2000, is no longer appropriate and consequently needs to be

reviewed pursuant to section 18.1 of the Code.

Furthermore, the integration of the former Clearnet operations with TELUS’ mobility
operations has consequences pursuant to section 18 and the consequential determinations required
under sections 44 and 35 of the Code with respect to the necessity to review the bargaining units.
Based on the evidence submitted, including, job descriptions and job postings for mobility, the Board
is of the view that the former Cleamet employees are performing similar work as those at TMW and
QTM. The Board is satisfied that the work performed by the presently unrepresented TELE-
MOBILE employees is covered by the intended scope of the original certification. Therefore, the
former Clearnet employees, now employed by TELE-MOBILE fall within the TWU’s existing single

bargaining unit, pursuant to section 18 of the Code.

Review of structure of the bargaining units pursuant to sections 35(2) and 18.1(2) of the Code

Int the case at hand, there are presently three bargaining units; the unit represented by TWU
(composed of employees of TCI (landline) and the former employees of TMW and Clearnet as well
as the units represented by the SAMT and the SQET now all at TELE-MOBILE.

Pursuant to section 35(2) of the Code, the Board may in making a single employer
declaration determine whether the employees affected constitute one or more units appropriate for
collective bargaining. In addition, pursuant to section 18.1(2) of the Code, if the Board reviews the

structure of the bargaining uniis following a declaration of single employer, it must allow the parties
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to come to an agreement with respect to the defermination of bargaining units, Regarding the existing
single unit represented by TWU, the Board has already found this unit to be appropriate, for the
reasons given above and in light of the Board’s prior comments with respect to decision no.108.
With respect to the bargaining units represented by the SAMT and the SQET, the Board notes the
TWU’s confirmation that its application does not include employees of QTM in the professional
bargaining umit represented by the SAMT. However, given the Board’s discretion under section
35(2) and the requirement under section 18.1(2) of the Code, the parties are given until no later than
June 30, 2004 to attempt to come to an agreement with respect to the determination of the structure
for the three bargaining units, currently represented by the TWU, SAMT and SQET, and any

questions arising from the review. More specifically, the parties will have to attempt to come to an

agreement as to whether the bargaining units currently represented by the SAMT and the SQET

should remain distinct form or be included in the unit represented by TW.

The present findings of the Board do not extend to other TELUS bargaining units with
respect to the landline operations in which the SQET and the SAMT are bargaining agents, as they
were not included in the present application. Since the integration of the landline operations outside
of, or east of, Alberta including the Québec landline may raise different or additional concems which
the Board did not review within the present application, it would not be appropriate to give the
present findings of the Board a broader application than is intended without appropriate

considerations,

" With respect to the additional issues raised by the present application, the Board makes the

following findings.

Issue of fitness of TWU

In the present application, the fitness of the TWU to represent employees east of the province
of Alberta and in particular employees in Québec has been put in question. This issue has beenraised
by TELE-MOBILE, TCI and the SQET and SAMT as a factor to be considered within the Board’s
determination to grant or not a single employer declaration or in the determination of the appropriate

bargaining unit structure.
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The Board is of the view that the fitness of the TWU to represent employees east of the
province of Alberta including Québec is not a relevant factor for the Board to consider in
determining the labour relations purpose of granting a section 35 application or in the determination

of the appropriate bargaining structure in the context of a review of existing bargaining strusture.

Need for a representational vote

In the absence of evidence that the work covered by the existing certification and performed
by non-unionized employees is not similar or essentially the same as that of employees who are
already represented, the Board deems that employees who are currently non-unionized are part of

the existing bargaining unit.

In the present matter, given the single bargaining unit in existence as a result of the merger
between BC TELECOM and TELUS (Alberta) and comprising both the landline {in British-
Columbia and Alberta) and the mobility operations of TELUS Canada wide, the Board is of the view
that there is no necessity for a representation vote given the large number of employees represented
by the TWU (approximately 10,000 unionized employees) versus the number of non-unionized

(2000 approximately former Clearnet) and SQET members (60 approximately unionized employees).

Charter Argument

The Board is not convineed that TELE-MOBILE has the required standing to bring a Charter

challenge but nevertheless has considered the merits of this argument.

The Board concludes that it would not contravene section 2(d) of the Charter if it were to
exercise its discretion in favour of ordering the former Clearnet and QTM mobility employees to be
swept in the existing single bargaining unit without a vote, The mere requirement to join 2 union
must be viewed as insufficiently burdensome to breach the negative freedom of association
embedded in section 2(d) of the Charter.

The Board will remain seized of the present application to determine any matter arising out

of the present decision.
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This constitutes the majority decision of the Board of Ms, Julie M. Durette, Vice-Chairperson

and Mr. Daniel Charbonneau, Member, with Member Ms, Sonia Gaal, dissenting.

cc.: Mr. Pierre Siouni-Thivierge (CIRB - Ottawa)

For the majority,

1& M. Durette
ice-Chairperson
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