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By telecopier

Shortt, Moore & Arsenault
Bamsters & Solicitors

Suite 1300, 1140 West Pender Street
Vancouver, British Columbia

V6E 4G1 (604) 669-4737

Attention: Mr. Donald W. Bobert
Attention: Mr. Morley D. Shortt, O.C.

Farris, Vaughan, Wills & Murphy
Barristers & Solicitors

26th Floor

700 West Georgia Street

Vancouver, British Columbia

V7Y 1B3 (604) 661-9364

Attention: Mr. Alan J. Hamilton, Q.C.
Attention: Ms. Alison Narod

Dear Madam / Dear Sirs:

In the matter of the Canada Labour Code (Part I - Industrial Relations) and an
application pursuant to section 19.1 and a complaint of unfair labour practice filed
pursuant to section 97(1) thereof by Telecommunicanons Workers Umion
(TWU), applicant/complainant, alleging violation of sections 19.1 and 94( 1)(a)of
the Code by TELUS Communications Inc., respondent.

Canad?


DAVE



The Board was composed of Ms. Michele A. Pineau, Vice-Chairperson, sitting alone
pursuant to section 14(3)(f) of the Canada Labour Code (Part I - Industrial Relations) (the Code).

Appearances
Mr. Morley D. Shortt, Q.C. and Mr. Donald W. Bobert for the Telecommunications Workers Union
Mr. Alan J. Hamilton, Q.C. and Ms. Alison H. Narod for TELUS Communications Inc.

I - Preamble

In view of the parties acquiring the right on Febrnary 2, 2004 to strike and lockout under
section 89 of the Code, the Board issues the following interim decision umder section 20 ofthe Code

with respect to Board file no. 24160-C to be followed by final reasons for decision in Board files no.
23742-C and 24160-C.

II - Introduction

This is a complaint of unfair labour practice filed pursuant to section 97(1) of the Code by
the Telecommumications Workers Union (tbe TWU or the umion) alleging violation of scction

94(1)(a) of the Code by TELUS Communications Inc. (TELUS or the employer).

The TWU states that the application constitutes an amendment to its complaint filed in Board
File mo. 23742-C, to include new facts which have come to its attention since the Board concluded

the hearing on the matter of Board File no. 23742-C on November 24, 2003.

In view of the circumstances of this new complaint, the undersigned has set aside the issuing
of its decision in Board File mo. 23742-C in order to deal with the issues raised in this intenm

decision and which imminently affects the parties at this juncture.
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IIT - Issues raised by thé TWU ——

"The TWU alleges that TELUS breached an oral undertaking before the undersigned on
November 21, 2003.

Inbrief, TELUS agreed 1o refrain from raising collective bargaining or labourrelations 1ssues
at any of the upcoming Tearn TELUS Talks or Front Line Forum employes meetings and from

answering any questions about collective bargaining or labour relations until the Board’s decision

in the case then being heard was issued.

At the same time, the union gave a concurrent undertaking that it would not provoke

communications by its members about collective bargaining or labour relations issues during these

same meetings.

The TWU submits that at meetings held by front line managers since January 5, 2004,
collective bargaining issues have been raised which are of the same nature as those complained of

in Board file no. 23742, and constitute a breach of the employer’s undertaking.

The TWU alleges that two documents distributed by TELUS through its internal email
systemn are a breach of section 94(1)(a) as it interferes with the unjon’s representation of bargaiming

unit employees during a crucial peniod of collective bargaining, that is, the union’s strike vote.

The undersigned advised the parties that due to other commitments she would be unable to
provide a fully reasoned decision prior to the strike and lockout deadline of February 2, 2004 but

would provide a bottom line decision no later than the time slated for the iermination of the cease

and desist order.
IV - The Employer’s Position

The emplover argues that the conduct complamed of by the union does not fall within the

scope of the undertaking TELUS gaveto the Board on November 21, 2003, The emplover states that
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the union provoked the employer’s communications by issuing union propaganda containing factual

misstatements and inaccuracies to which the employer had to reply.

V - Analysis and Decision

Thekey elements with respect to this complaint centre the following exhortation to the Team

Leaders (i.e. managers).

As a leader, it is imperative that you cngage your tCam, act as your team members’ key source for
negotiations information and be the voice of TELUS. We ask that cach time you receive a
commumication you ensure that you disserninate the information in 2 timely manner and malke yourself

accessible 1o apswer your team members questions.
As you are aware, we have told team members that we will be tebling a final offer prior to Tanuary 30.
I am confident that you will find this high caliber offer reflects our proud history and traditions, wiznch

acknowledging the current trlccommiunications marketplace and placing us in good stead for the

future, to the rrmtual benefit of our company and tzarn members.

Please encourage your tcam mernbers to judge for themnselves when we table our strong final offer.....

and “TELUS responds with the Facts!” which states that *

| To this end, we have clarified TELUS' position for you below, relative to the information provided
by the TWU. This is an internal communication in advance of our fingl offer that will be tabled

prior to January 30.....

(emphasis added)

The “TELUS responds with the Facts!” focusses on its views In reply to the union’s statements o

1ts members.

| The standard for employer communications Gurng collective bargaining may be summarized

as follows:
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- communications should B® factual, that is inform employees of a particular position or

stance of the employer;

- communications should be balanced rather than an editorial comment about the nnion’s

position;

- communications should not suggest that the union adopt a more malleable position at the

bargaining table;

- there must not be any overt or obvious elements within the communications designed to

circumvent the collective bargaining process with the recognized bargaining agent.

In this case, the employers written communications go beyond a statement of its position at
the bargaining table or simple persuasion. The comparative column of “TELUS’ Responds with the
Facts!” is replete with editorial comment about the union’s position: “The TWU’s claim is not true.”,
“The TWU’s claims are wrong and misrepresent the facts.” Other comments about the TWU’s
position at the bargaining table include “No further detail was provided.”, or that proposals are
incomplete or do not represent the employer’s point of view. Such selective comments undermine

the union’s position vis-a-vis its members, that the union is misleading them.

The Board also observes that the employer’s communications state that they are being
provided in advance of the final offer to be tabled before January 30. Responses to the umion’s
statements, by stating that its final offer will address what appear to have been issues not addressed
inits November 14,2003 proposal. The effect of the emplqyer’ s comments is to blur what is actually
on the negotiating table with what it intends to include in its final proposal 10 be tabled before
January 30. Since the employer’s final proposals were tabled January 19, 1t 1s evident that the
employer sought to give advance notice to employees of what to expect before it notified the union’s
bargairning representatives. This is an insidious way of keeping negotiations off balance and a loss

of face for the union’s representatives at the bargaining table.

The Board finds that emplover has breached section 94(1)(a) of the Code. Its actions put
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forth T8 these proceedings in both Board file no. 23742-C and 24160-C have irreparably

indermined the union’s efforts in achieving a collective agreement.

The Board therefore orders the following:

1) TELUS is to offer the union binding arbitration to resolve any outstanding
jtems in order to settle the collective agreement between these parties, The

Board leaves in the hands of the union to decide whether or not to accept the

offer of binding arbitration.

2) the cease and desist order is lifted effective January 28,2004 at 12 p.m. PS.T.

The Board retains jurisdiction to deal with any matter arising in connection with the present

decision, including the issuance of a formal order, should such be requested.
Pchatte A famsoon

Michele A. Pineau
Vice-Chairperson

c.c.: Tom Panclli (CIRB - Vancouver)
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