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BARRISTERS & SOLICITORS

Morley D. Shortt, Q.C.* Shona A. Moorc, Q.C.*  Theodore C. Arsenault® Donald W, Bobert* )
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Daniel J. Rogers, Associate Counscl

July 21, 2005

Canada Industrial Relations Board
Room 410, 757 West Hastings Street
Vancouver, B.C.

V6C 1Al

Attention:  Mr. Tom Panelli
Registrar and Western Regional Director

Dear Sirs and Mesdames:

Re: Telecommunications Workers Union -and- TELUS Communications Inc. and
TELE-MOBILE Company
Unfair Labour Practice Complaint pursuant to Section 97(1) of the
Canada Labour Code alleging violation of Sections 50(a) and 94(1)(a)

We are legal counsel for the Telecommunications Workers Union (“TWU” or the “Union”) and
have been authorized on their behalf to file the following complaint.

OVERVIEW

TWU complains, pursuant to Section 97(1) of the Canada Labour Code (the “Code”) that
TELUS Communications Inc. (“TELUS” or the “Employer”) has violated Sections 50(a) and
94(1)(a) of the Code by lannching a wage differential program known as the “TELUS Solutions
Expert Program”.
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*denotes Law Corporation
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THE PARTIES

Complainant

Telecommunications Workers Union,
5261 Lane Street,

Bumaby, B.C,,

V5H 4A6

Contact: Mr. Bruce Bell
President

604-437-8601
604-435-7760

Phone:
Fax:

Respondents
TELUS
3777 Kingsway

Burnaby, B.C.,
VSH 3Z7

Contact: Mr. Steven Bedard
Fax: 604-435-5530
TELE-MOBILE Company

200 Concilium Place, Suite 1600
Scarborough, Ontario

MIH 3J3

Contact; Mr, David Wells

Fax  416-279-9001

I. SUBMISSIONS OF FACT

Background

Page 2

Counsel for the Complainant

Shortt, Moore & Arsenault,
Barristers and Solicitors,

#1300 - 1140 West Pender Street,
Vancouver, B.C., V6E 4Gl

Attention: Mr. Morley D. Shortt, Q.C.

Phone:
Fax:

604-669-4447
604-669-4737

Counsel for the Respondents

Unknown

Unknown

1. On June 30, 2000, the CIRB issued an Interim certification to the TWU which declared
that the TWU was the bargaining agent for the employees of the Employer.

d003/012
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11.

12.

Page 3
On August 15, 2000, the TWU provided written notice to bargain to the Employer and
also provided its bargaining proposals to the Employer.
The parties bargained collectively from 2000 until 2004.
On January 19, 2004, TELUS tabled a “final offer” collective agreement to the Union.

On January 28, 2004, the Board issued Letter Decision No. 1004, In this decision, the

. CIRB ordered TELUS to offer the TWU binding arbitration.

On April 8, 2004, the CIRB issued TELUS Communications Inc., CIRB Decision No. 271
which, in part, provided reasons for the decision set out in Letter Decision No. 1004.

On February 2, 2005, the Board issued Letter Decision No. 1193, in which it determined
that the Order of binding arbitration made by the Board in Letter Decision No. 1004 and
confirmed in Decision No. 271 was “annulled”.

On Febmary 10, 2005, TELUS re-tabled its January 19, 2004 “final offer” with an
attached letter outlining the areas that TELUS proposed to modify.

The parties have met to bargain collectively since that time.

At no time during any of these collective bargaining sessions did TELUS propose a wage
differential program which would provide employees acquiring technical certifications in
certain technologies with increased compensation, nor did TELUS propose any similar
type of program.

On June 14, 2005, TELUS sent, by its intranet, a document to employees entitled
“TELUS Solutions Expert Program”. This document is attached as Exhibit “A” to this
complaint.

Exhibit “A” states, in part:

“TRLUS intends to launch a program to reward team members for acquiring
technical certifications in certain technologies that are important in ensuring we
continue to enhance our leadership position in delivering technology and
mtegrated solutions to our customers.

This program is provided for under Appendix B, section B3.032 (TELUS
Communications - Plant Division) and Appendix D, section D3.07 (TELUS
Mobility - Plant Division) of the collective agreement...

Initially, the program will be available to technology and operations team
members only. In the future, it may be extended to other business units in
TELUS Communications as well as TELUS Mobility.



07/21/2005 12:58 FAX 604 669 4737 SHORTT MOORE & ARSENAULT

13.

14.

15.

IL

16.

17.

18.

Page 4

In general, the program provides for hourly wage differentials of $1.00, $2.00 or $3.00
depending on the level of technical certification attained by the employee (the “wage -
differential program™).

The Employer did not provide the Union with a copy of Exhibit “A”, either prior to or
subsequent to its distribution to employees.

The collective agreement does not contain either an Appendix B or an Appendix D.

SUBMISSIONS OF LAW

Canada Labour Code

Section 50 (2) of the Code provides as follows:

‘Where notice to bargain cbllccﬁvely has been given under this Part, the bargaining
agent and the employer, without delay, but in any case within twenty days after the
notice was given unless the parties otherwise agree, shall

(i) meet and commence, or cause authorized representatives on their behalf to meet
and commence, to bargain collectively in good faith,

and (ii) make every reasonable effort to cater into a collective agreement; ...
Section 94(1) of the Code provides as follows:

94(1) No employer or person acting on behalf of an employer shall

(a) participate in or interfere with the formation or
administration of a tradc union or the representation of
employees by a trade union.

Section 97(1) of the Code provides as follows:

97(1) Subject to subsections (4) and (5), any person or organization
may make a complaint in writing to the Board that

(a) an employer, a person acting on behalf of an employer, a trade
union, a person acting on behalf of a trade union or an employee
has contravened or failed to comply with subsection 24(4) or 34(6)
or section 37, 47.3, 50, 69, 87.5 or 87.6, subsection 87.7(2) or
section 94 or 93;

d005/012
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Section 50(a) of the Code.
The TWU submits that the Employer has failed to bargain in good faith and violated
Section 50(a) of the Code by implementing the wage differential program unilaterally,

without negotiating it at the bargaining table or even discussing it with the Union.

TIn Canadian Association of Industrial, Mechanical and Allied Workers, Local 14 v.

1006/012

Paccar of Canada, [1989] 2 S.C R. 983, the Supreme Court of Canada at page 11 upheld

the following determination of the BCLRB:

We have concluded that Section 46(a) of the Labour Code does not prevent an
employer from making unilateral alterations to terms and conditions of
employment afier the expiry of the collective agreement and after he has sought

to negotiate those alterations with the union and the union hag rejected them.

[our emphasis]
Later, at paragraph 28 of Paccar, supra, Mr. Justice LaForest stated:

..It is only sensible that the terms and conditions formerly contzined in a
collective agreement be presumed to continuc to govern the relations, absent
circumstances that would imply otherwise, the alternative to this, it is fair to say,
would be chaos. However, denying to the employer the power within the context
of a collective bargaining relationship to, subject to its duty to bargain in good
faith, change the terms on which it will make employment available denies
almast all effect to the termination clause agreed to by the parties...

[our emphasis]

' The parties may be in a situation where lockout or strike action is legal. However, the

Union says that despite this, the duty to bargain in good faith continues. In Paccar,
supra, the Supreme Court of Canada stated at paragraph 32:

...Though mo express power of alteration exists, subject to limitations relating to
the obligation to bargain in good faith with the union, it is clear that an employer
does not violate the Act by making unilateral changes that are reasonably
comprehended within the pre-impasse negotiating framework...
[our emphasis]

Similarly, in Board of School Trustees of School District No.75 (Mission) (1993),
BCLRB No. B99/93, the B.C. Labour Relations Board held at page 17:

...the limitations on an Employer’s right to unilatcrally alter terms and conditions
of employment, as well as the resulting conscquences, are largely addressed by
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the Paccar decision. The Employer mmust act in accordance with the duty to
bargain in good faith found in Sections 11 and 47 of the Labour Relations
Code.... This will generally mean that any unilateral alterations will reflect the
parameters of the bargaining thus far: Airtechs Manufacturing Partnership,
[1991] Alta LRBR 272. The Employer 1ust also recognize the trade union’s
legitimate statutory rule and remain subject to the geperal unfair labour practice
provisions of the Code....

24.  The Union submits that the Employer’s actions in implementing Exhibit “A” constitutes a
violation of Section 50(a) of the Code. No proposal with respect to such a wage
differential program was made to the Union, nor was the idea even discussed.

75 The Union submits that the Employer does not have the right to unilaterally implement
any new wage differential provision in the period of time after the parties may have
obtained the right to strike or lockout. The Employer is constrained by its duty to bargain
in good faith. According to Paccar, supra, the duty to bargain in good faith means that
before change is unilaterally implemented, the employer must have “sought to negotiate
those alterations with the uniop and the union [must have] rejected them.”

C. Section 94(1)(a) of the Code

26.  The Union also submits that the Employer’s actions violate Section 94(1)(2) of the Code
because they are evidence of an effort to undermine the Union jn carrying out its statutory
roles in order to Tepresent employees and participate in collective bargaining on their
behalf. The Employer seeks to unilaterally implement wage increases which the Union
has been unable to achieve through collective bargaining. This will lower the Union in
the eyes of its members in a manner which is contrary to the provisions of the Code.

IV. RELIEF SOUGHT

27.  The TWU requests the following Orders:

a. A declaration that the Employer has failed to bargain in good faith and violated
Section 50(a) of the Code;

b. A declaration that the Employer has interfered with the administration of a trade
union and has violated Section 94(1)(a) of the Code;

C. An Order that the Employer withdraw the offers of wage differentials set out in
Bxhibit “A”;

d. An Order that the Bmployer shall bargain the issue of wage differentials for the
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completion of technological certifications at the bargaining table; and

e Any other orders the Board deems appropriate in the circumstance and of which
counse] may advise.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
Yours truly,

SHORTT, MOORE & ARSENAULT

MDS:¢cjn
Enclosures

cc: Mr. Bruce Bell
TW.U.

Mz, Steven Bedard
TELUS Communications Inc.

Mr. David Wells
TELE-MOBILE Company Inc.
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EXHIBIT "A"

TELUS Solutions Expert Program

June 14, 2005

This document is for information purposes only and doss not form part of the Collective
resfment

Ag
TELUS Solutions Expert Program
TELUS Confidential
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Ovarview

TELUS intends to jauhcha program 1o reward team members for acquiring technical certifications
in certain technologles that are important in ensuring we continue to enhance our leadership
poeition in delivering technology and integrated solutions to our customers.

This program ie provided for under Appandix 8, section 83.02 (TELUS Communications - Plant
wsi':rs)g und Appendix D, section D3.07 (TELUS Mobility — Plant Division) of the Collective
Agreement.

The TELUS Solutions Expert program will provide team members with careet development
oppertunities through training and certification in the advanced skills needed for emerging
technologies as well as corresponding compensation. : _
initially, the prograni will be available to Technology and Operations team members only. In the

future, it may be extended to other business units in TELUS Communications as wall as TELUS
Mobility. :

Program Drivers

TELUS is mplementing this program o recognize the enhanced learning and development team
members undertake to become proficient in selected emerging technologies. Having frontline
team members with enhanced skills in emerging technologies is fundamentat to advancing our
focus on customer service and extanding our leadership in technology. This expertise Is required

to deliver customer needs In a competifive marketplace. We believe taam members should be
rewarded for attaining theee skills,

Program Governance

A Program Steering Commities will administer the TELUS Solutions Expert program, These
commitiee members include a TELUS Human Resources representstive as well as Technology
and Oparations (T&0) directors within areas of emerging technologies and/or those who have
team members pariicipating in the program. The steering commitiee includes team members

from:

¢ Customer Solutions Delivery;

« Nationsi Network Assurance,

» Natonal Service Fuliliment;

» Customer Facing Business Units.
Eligibillty

Through the TELUS Solutions Expert program, qualified technical bargalning unit team members
are eliglble to receive an hourly certification diffarential where they meet the following criteria;

o They have achieved certificafion in an emerging technology that TELUS deems beneficlal
in thelr current jab

» Their certification(s) is current and renewed when required

e They have provided proof of certification (and/or recartification if necessary) to their
immediain supervisor

e They have registered their certification on e.Certification.

e Their immediate supervisor has validated their eligibility

« The steering committea has reviewed and approved their request

This document is for information purposss onfy and does not form part of the Collective
Agresment
TELUS Solutions Expert Program
TELUS Confidential
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Once an individual is accepted, eligibility for the program will be reviewed yearly, or whenever
their current role changes. Equivalencies are not efigible for the differentials in this program.

Subject to the applications and Sppmval process, team members certified In the appropriate
emejtg'lng tech?ol%gy in the following jobs will be eligible for a certification differential where such
certification is nacessary for the role performed:

Customer Solutions Delivery (“CSD") . .
The provision and support (instaflation, testing and repair) of emerging Future Friendly
Hame solutions and technologies.

CSD Business / Advanced Customer Premise Selutions (“CPS”)

The provision and support of emerging Business Integrated Solutions. These technical
aregs demonstrate gpecialized knowiedge in multiple diaciplines for CPS, LAN, WAN,
access and converged solutions.

Natlonal Services Fulfilmant (“NS¢”) / Planning and Englneering - Service
Fulflliment - Enhanced Services

Team members who work on the design, provisioning, installation and assurance of
packet edge and custamer routers, metro WAN switches and ATM Swifch logical / PVC
network connectivity.

National Network Assurance (“NNA”)

Team members working in the assurance of emerging technologles es they relate to CPS
(voice and data), enhanced services, Next Generation Network, video/enterinment, P
platforms, VOIP technologies and technologies upon which the Future Friendly Home
and Business Integration Solutions are basad,

This kst is not exhaustive, |t ls representative of the emerging technologies/functions TELUS will
recognize for the TELUS Solutions Expert Program.

Training and accreditation

Applications for tralning and accreditation in areas covered by this program will follow general
TELUS training policies and guidelines, Team membera requesting training will be requirad to
have demonstrated a need for obtaining accreditation within their current role as expressed within

their Customized Career Development Plan. Tralning will be scheduled to ensure customer
service is appropriately maintained.

Application process

Qualified team members who have reached a recognized certification level may apply for the
differential through the following steps,
1. Register their Certification(s) on e.certificgtion system
2. Provide Certification documentation to immediate supervieor
3. Emall a request for consideration for the TELUS Solutions Experts Program to their
immediate supervisor indicaling which differential level they are seeking approval for
4. Immediste supervisor will forwand email along with recommendation for approval based
on eligibility criteria to the Program Steering Committee
5. Program Steering Commitiee will respond back to supelvisor ahd team member directly.

This document ks for Information purposes only and does not form part of the Collective
. Agresment
TELUS Solutions Expert Program
TELUS Confidential
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Program adminlstration

The Program Steering Committes will conduct an annual review of the TELUS Solutions Expert

prog
comresponding differential amount

the cartifications and differentials outiined in the chart balew may be modified. For exampte, if an

eligible tearn member changes roles to one where accreditation is not required or if the

accreditation is no longer considered refevent with current market conditions or customer

requirements, the differential may be removed,

Vendor cerfification levela

The compensation differantial In the TELUS Solutions Expert Program s based on the job

function currently performed not on job classification.

ram o confirm which certifications and positions are eligible for differentials, along with the
for each level of cortification. As a result of the annual review,

Cisco | Nortel [ Junipsr | Avaya | Alcatel Slemens Microsolt | TELUS / Various
Lavel 1 CCNA | NNCDS | JNCIA ACS ASCP | HiPath 3000 | MCSDT Future Friendly
$1 Hourly . Home
Differential Accreditation *
CCDA | NNCSS HiPath 4000 A+ Certification
) Net+ Cortification
Level 2 CCNP | NNCDE | JNCIS ACE ASCC HIQ MCSA TBD
$2 Hourly CCIP | NNCSE
Ditferential CCVP
CCDP
CCSP
Level 3 CCIE | NNCNA | INCIP TBD | ASCE TBD MCSE TBD
$3 Hourly
Differential

This hourly differential is paid for each hour (or portion of an hour) worked by the team member.

To be eligible for a Level Three differential, a team member must already have a Level Two
accreditalion. To be eligible for a Level Two differential, ® tesm must already have a Level One

accreditation. Only one differential i peid (l.e., the differentials for the different levels are not
cumdiative).

*Internal TELUS certifications must be accompanied by a third-party certification 1o be eligible for
the associated differential.

This document Is for information purposes only and does not form part of the Collective
Agrooment ' .
TELUS Solutions Expert Program
TELUS Cenfidential



