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Canada Industrial Relations Board
Room 410, 757 West Hastings Street
Vancouver, BC

Vé6C 1A1

Attention:  Mr. Tom Panelli
Registrar and Western Regional Director

Dear Sirs and Mesdames:

Re: Telecommunications Workers Union -and- TELUS Communications Inc. and
TELE-MOBILE Company
Unfair Labour Practice Complaint pursuant to Section 97(1) of the
Canada Labour Code alleging violation of Sections 50(a), 94(1)(a) and 94(2.1)

We are legal counsel for the Telecommunications Workers Union (“TWU” or the “Union”) and
have been authorized to file the following complaints on their behalf,

OVERVIEW

The TWU complains pursuant to Section 97(1) of the Canada Labour Code, Part I- Industrial
Relations (the “Code”) that TELUS Communications Inc. and TELE-MOBILE Company
(“TELUS” or the “Employer”) have violated:

(a) Sections 50(a) and 94(2.1) of the Code by using replacement workers for the purpose of
undermining the Union’s representational capacity; and

M) Sections 50(a) and 94(1)(a) of the Code by offering terms and conditions of employment
that are more favorable than those which the Employer had proposed to the Union at the
bargaining table at the point of impasse.

The TWU also secks an interim order pursuant to Section 19.1 of the Code requiring the
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Employer to cease and desist its use of replacement workers as particularized herein.

The TWU requests that the application herein for an interim order be heard together with its
application in CIRB File No. 25201-C (Union Dues).

The Union asks that these applications be dealt with on an expedited basis pursuant to Rule 14 of

the Canada Industrial Relations Regulations, 2001 (“Regulations™). In support of these
applications, the Union attaches the Affidavits of G INETI

required by Rule 18.

THE PARTIES

Complainant

Telecommunications Workers Union
5261 Lane Street

Burnaby, B.C.

V5H 4A6

Contact: Mr. Bruce Bell
President

Phone: 604-437-8601
Fax: 604-435-7760

Respondents

TELUS

3777 Kingsway
Burnaby, B.C.,
V5H 3Z7

Contact: Mr. Steven Bedard
Fax: 604-435-5530
TELE-MOBILE Company

200 Concilium Place, Suite 1600
Scarborough, Ontario

MI1H 3J3

Contact: Mr. David Wells

Fax 416-279-9001

Counsel for the Complainant

Shortt, Moore & Arsenault
Barristers and Solicitors

#1210 - 1140 West Pender Street
Vancouver, B.C., V6E 4G1

Attention: Mr. Morley D. Shortt, Q.C.

Phone: 604-669-4447
Fax: 604-669-4737

Counsel for the Respondents
Unknown

Unknown
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I SUBMISSIONS OF FACT
Bargaining History

1. The TWU provided notice to bargain to TELUS on August 15, 2000. Collective
bargaining between the parties commenced on November 1, 2000. The collective
agreement between the TWU and B.C. Tel (the predecessor to “TELUS”) expired on
December 31, 2000.

2. TELUS has tabled various “final offers” in the present round of collective bargaining. On
or about April 13, 2005, TELUS tabled its most recent “final offer”.

3. On April 18, 2005, TELUS provided 7 days notice to the Union pursuant to Section
87.2(2) of the Code of its intention to commence a lockout beginning 8:00 a.m. Pacific
Daylight Savings Time on April 25, 2005 (the “First Notice of Lockout”).

4. On April 25, 2005, TELUS did commence a lockout as proposed in the First Notice of
Lockout.

5. On or about June 14, 2005, TELUS tabled an addendum to its April 13, 2005 final offer
to the Union.

6. On July 12, 2005, the Employer gave notice to the Union of its intention to unilaterally
and wholly implement its April 13, 2005 final offer, with addendum, commencing July
22, 2005.

7. On July 21, 2005, a full work stoppage ensued.

8. As of the date of this application, the parties have not yet reached a revised collective
agreement as directed by the Board in CIRB Decision No. 108 after approximately four
and one half years of collective bargaining.

2003 Replacement Workers Complaint

9. On November 24, 2003, the TWU filed the following complaint (CIRB no. 24063) alleging
wrongful use of replacement workers by TELUS:

The TWU complains pursuant to Section 97(1) of the Canada Labour Code (the
“Code”) that TELUS Communications Inc. (hereinafter “TELUS”) has violated
Sections 50(a) and 94(2.1) of the Code by communicating with former TELUS
managers during collective bargaining for the purpose of employing those
individuals to augment TELUS’ management team should a work stoppage occur.

TWU’s November 24, 2003 complaint, with exhibits, is attached as Exhibit “A” to the within
application.




Page 4

10.  Ultimately, the Board dismissed the TWU’s complaint on April 8, 2004 in TELUS
Communications Inc., CIRB Decision No. 271, because there was no existing strike or
lockout (at para. 110). However, the Board reserved its jurisdiction at para. 114:

However, should further circumstances develop that give rise to a complaint under
section 94(2.1) of the Code, the Board reserves its jurisdiction, if relevant at that
time, to consider the circumstances of this case, in assessing the employer’s
intentions.

11.  The Board commented upon Decision No. 271 in TELUS Communications Inc., CIRB
Decision No. 317, at para. 270:

The original panel, in its April decision, rendered a final decision in relation to the
replacement worker issue. It dismissed the TWU’s second complaint as being
unfounded. Any new complaint filed by the TWU, alleging a contravention of the
replacement worker provisions of the Code, would constitute a new matter and
would be within the exclusive jurisdiction of the Chairperson of the Board to assign.

Present Application

12.  The parties are now engaged in a labour dispute. Accordingly, the Union is bring this
application pursuant to the sections set out herein as indicated and refers to paragraphs
110 and 114 of Decision 271.

13. In addition to the facts cited herein, the TWU relies in the within application, in part,
upon the evidence and materials submitted in support of its replacement worker
complaint dated November 24, 2003.

14.  Sometime after August 15, 2000, TELUS hired approximately 130 people as contract
employees (the “Contractors™). The Contractors are listed in two documents. The first
document is a typed list of names attached as Exhibit “B” to this complaint. The second
document is a TELUS PDL, which is available on the TELUS Intranet to TELUS
employees through an employee search engine. The relevant PDL, dated June 13, 2005,
is attached as Exhibit “C” to this complaint.

15.  The employees listed in Exhibit “C” are identified as reporting to SN EGGNGGNGgGgR EVP-

Business Transformation & CIO, USRI, Vice President, and SRS

Business Analyst I1.

16.  The TWU believes that some of the Contractors have been hired by TELUS as
replacement workers to perform bargaining unit work during the current labour dispute.
The TWU believes others of the Contractors have been hired by TELUS to conduct non-
bargaining unit work for the purpose of augmenting and/or replacing TELUS’ non-
bargaining unit employees (i.e. managers), while those “managers” are in turn performing
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bargaining unit work during the ongoing labour dispute.

Further on this point, a letter to the Editor of the Edmonton Journal appearing in that
newspaper on August 27, 2005, discusses the work being conducted by one TELUS
manager during the present labour dispute. The TWU infers from that article that TELUS
managers are doing bargaining unit work. The letter entitled “TELUS strike is taking a
toll on non-union workers” is attached as Exhibit “D” to this complaint.

On or around June 15, 2005, the TWU also became aware that TELUS is using several
hundred retired managers to perform bargaining unit work during the current labour
dispute. This was confirmed for the first time publicly by TELUS in the document
attached as Exhibit “E” where the following exchange is recorded:

The Union says TELUS is also prepared for the lockout. Bell says the company is
bringing back retired managers to fill in.

TELUS Vice-President Drew McArthur says former managers are part of the plan
to keep services going. But he blames the Union for forcing the situation.

A list of 720 retired managers, some of whom the TWU knows have been hired by
TELUS as replacement workers, is attached as Exhibit “F” to this complaint.

In preparation for retaining the services of the retired managers, TELUS sent them a letter
dated October 20, 2003. The October 20, 2003 letter is attached to Exhibit “A” herein as
“Exhibit #8".

Since the labour dispute began on July 21, 2005, the Union has received numerous
reports from TWU members who have recognized replacement workers as being retired
TELUS managers. Several of the recognized retired managers appear on the list at
Exhibit “F” herein such as (working in Prince George, B.C.), N ENNGG_y
(working in Salmon Arm, B.C.), (working in New Westminster, B.C.), N

(working in the Greater Vancouver Area) an ing i
Kamloops, B.C.) and others.

Other replacement workers being used by TELUS since the labour dispute began who are
not listed in Exhibit “F” have also been recognized by TWU members as retired

managers and includ (working in Prince George, B.C.),

(working in Prince George, B.C.), working in Medicine Hat, Alberta),-

(working in Calgary, Alberta), and and (P (ooth

working in the Greater Vancouver Area) and others.

On August 25, 2005, the TWU learned that approximately 250 Installers have been
brought from eastern and central Canada to British Columbia and Alberta to replace
striking employees at TELUS in those two provinces. Specifically, the Union was
informed by representatives of the C.E.P. on August 25, 2005 that approximately 250
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strike breakers used in the recent labour dispute between C.E.P. and Bell Canada which is
now over, are currently working in B.C. and Alberta as strike breakers for TELUS. In
addition, the Union has since learned that several of these replacement workers are
staying at various Ramada Hotels, Travel Lodge Hotels and other hotels in the Greater
Vancouver Area.

The using of the 250 Installers by TELUS is further confirmed by the fact that on August
24, 2005, the TWU learned that Sprint Canada has been informed by TELUS that TELUS
is now able to book dates because TELUS recently hired or otherwise engaged and is
using a large number of Installers. Attached as Exhibit “G” to this complaint is an email
from a TWU member sent to the Union informing the Union of this information.

TELUS has also placed advertisements, through what the TWU believes is a TELUS
subsidiary named “KEY TELECOM?, for replacement workers. For example, a TELUS
job advertisement appeared in the Province newspaper on July 24, 2005 as follows:

KEY TELECOM Immediate openings across Canada. All Experienced Craft I &
R, Cable & Repair Central office Toll Test desk, DC-Power Vehicles/ Tools,

Expenses Supplied. Email: Resumes@ keytelecom.net

A Google search on the internet for the key term “KEY TELECOM?” yields the following
website address: http://www.altatelecom.com/#. which links to the ALTA TELECOM
homepage. The ALTA TELECOM homepage is attached as Exhibit “H” to this
complaint.

The ALTA TELECOM homepage indicates the company’s history and states that it is a
TELUS subsidiary:

Company History

Alta Telecom International (ATI) began operations in 1981 and in 1984, its sister
company, Alta Telecom Inc. (Alta) was incorporated in Georgia. As subsidiaries of
AGT Limited (now Telus), one of the largest operating telcos in Canada, Alta and
ATI offered full EF&I services worldwide.

Similar advertisements have appeared in other newspapers such as the Prince Albert
Daily Herald. KEY TELECOM’s advertisement in the Prince Albert Daily Herald is
attached as Exhibit “I” to this complaint.

On August 17, 2005, the TWU learned that KEY TELECOM signed a one year contract
with “Evolve Technologies” (located at 192™ Street and 54® Avenue in Surrey, B.C.)

according to which Evolve Technologies will provide its employees to KEY TELECOM
to work as replacement workers for TELUS, paying each provided employee $34.00 per
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hour.

TELUS also advertized on or about June 29, 2005 and other dates for
“Telecommunications sales representative[s]” in Kamloops and Cache Creek through
“Millenium Telus Services of Canada” just prior to providing notice to the TWU on July
12, 2005 of its intention to implement its April 13, 2004 final offer with addendum. That
advertisement is attached as Exhibit “J” to this complaint.

Similarly, the TWU has knowledge that TELUS is using replacement workers obtained
through “Ajilon Communications”. Since the current labour dispute began, members of
the TWU have advised the Union that they have applied for positions at Ajilon
Communications on-line through“Monster.ca” and have been advised by Ajilon
Communications that it is hiring for positions at TELUS. a member of
the TWU, advised the Union that he received the following voice mail message from
Ajilon Communications after he applied for a position with them:

It’s F from Ottawa for Ajilon. Ireceived your resume to work

for T -give me a call back at 603-293-5344- Thank you.
The TWU has also been advised by one applicant from Thunder Bay, Ontario who
applied for a job through Ajilon Communications as a Telecommunications Technician
that Ajilon Communications offered him a position at TELUS in Vancouver at a rate of
$35.00 per hour and said they would pay the costs of transferring him to Vancouver and

would pay for accommodation for the duration of his stay. A copy of Ajilon
Communications’ on-line job advertisement is attached as Exhibit “K” to this complaint.

Another member of the TWU also applied for a position through Ajilon Communications
and was offered an Installation and Repair position by NN 2 representative
of Ajilon Communications. The terms were that the position was in B.C. working under
a contract at TELUS for the duration of the labour dispute. The pay would be $30.00 per
hour (no overtime) for 12 hours a day, 6 days a week. Ajilon Communications would pay
an additional $200 per day cash for expenses in lieu of room and board.

TELUS has also used other companies such as “Neutron Telecommunications™ to provide
strike breakers to work at TELUS as replacement workers during the current labour
dispute. Attached as Exhibit “L” to this complaint are copies of two photographs of a
document sitting on the front seat of a TELUS marked vehicle taken by a member of the
TWU. The photograph shows a document entitled “Neutron Telecommunications” with
subtitles, “Bell Group” and “Neutron Group”.

The “RMH Call Centre” in Surrey, B.C. is another company that TELUS has utilized or
intends to utilize to do bargaining unit work. The TWU has been informed that
employees at the RMH Call Centre have recently been told that they “may be required to
handle excess TELUS calls”.
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“Nucomm International” is an outsourcing company based in Manila, in the Philippines is
also being used by TELUS to obtain replacement workers. When the Recruiting Line for
Nucomm International is called, the recording indicates that “option 4" may be selected
“To learn more about the TELUS Service Representative Position”. The email sent to the
Union regarding Nucomm International is attached as Exhibit “M” to this complaint. A
print out of the audio clip from Nucomm International’s Recruiting Line is attached as
Exhibit “N” to this complaint.

On July 21, 2005, a member of U.F.C.W., Local 832 that works for the “Faneuil Group”
in Winnipeg, Manitoba (“Faneuil”) told the TWU that employees at Faneuil are being
trained to do the work of bargaining unit members at TELUS. Attached as Exhibit “O” to
this complaint is the email sent to the TWU regarding this issue.

“Adventis Personnel Inc. (Placement Agency)” (“Adventis™) is another company that the
TWU believes TELUS is utilizing to hire replacement workers. Adventis has posted an
advertisement for Telephone Technicians in the Greater Vancouver Area on the HRSDC
website on-line which is attached to this complaint as Exhibit “P”. \(j | .
member of the TWU, told the Union that he applied for this posting and was told by an
Adventis Manager that Adventis is using for TELUS in B.C. and wants him to resign
from the Union and come to work.

The Immigrant Services Society of B.C. (“ISS”) has also posted positions for strike
breakers at TELUS since the labour dispute began. ISS Job Posting no. 513 is attached at
Exhibit “Q” to this complaint. The job posting was discontinued after the TWU enquired
with officials including ﬂ and—at ISS about the legitimacy
of a publically-funded government agency promoting or facilitating the using of
replacement workers of TELUS.

TELUS is also using replacement workers to do TWU bargaining unit work by
outsourcing overseas. When —, a husband of a member of the TWU,
called TELUS’ Directory Assistance by dialing “411", an operator with a heavy accent
who answered the call told him that she was located in Manila, in the Philippines.

Additionally, TELUS is recruiting students by holding job fair information sessions at
Simon Fraser University and at the University of British Columbia. TELUS has also
been advertising for co-op students through the internet site:
http://about.telus.com/careers/careeropportunities.html (link for Co-op Students -
CUS00755). The TWU believes TELUS is recruiting and using students to work as
replacement workers during the current labour dispute.

TELUS is continuing to recruit and use replacement workers as of the date of this
application. Most recently on August 31, 2005, TWU picketers in Nanaimo, B.C.
including B 2 member of TWU, Local 3, reported to the TWU that
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commencing September 1, 2005, TELUS would have an additional 20 new hires starting
work in Nanaimo.

On August 29, 2005, TELUS issued a media release, available online at
http://www.newswire.ca/en/releases/archive/ August2005/24/c2614.html entitled “TELUS
Secures $12 Million in Contracts with the Launch of CallCentreAnywhere (TM)”. The
article refers to TELUS’ new capacity enabling TELUS’ work to be conducted
“anywhere”. As such, TELUS has the ability to use replacement workers who can work
from home and never have to physically cross a picket line. TELUS’ press release
regarding “CallCentreAnywhere” is attached as Exhibit “R” to this complaint.

The TWU believes that thousands of replacement workers have been recruited and are
being used by TELUS to perform bargaining unit work in the present labour dispute
through the means described above.

Offering More Favorable Terms to Replacement Workers/Bargaining Unit Employees

44.

Since the commencement of the current labour dispute, TELUS has offered and/or
provided certain employment benefits to certain bargaining unit members and others
which were not offered to the Union by way of TELUS’s final offer of April 13, 2005.
These benefits include, for example:

a. A sum of $30.00 for each day worked in addition to regular wages. Attached to
this complaint as Exhibit “S” is a copy of TELUS’ “Strike Update 05-#17" dated
July 26, 2005 detailing the provision of the additional $30.00 per day payout to
replacement workers.

b. An MP3 player for each employee who remains working during the labour
dispute. Attached to this complaint as Exhibit “T” is a copy of the Globe and
Mail news article dated August 25, 2005 entitled “Free MP3s? For some at
TELUS, it’s the sound of crossing the line” which details the provision of MP3
players to replacement workers by TELUS.

c. A dollar-for-dollar matching contribution by TELUS for the purchase of TELUS
shares by employees who remain working during the labour dispute. See Exhibit
“T”, the Globe and Mail news article dated August 25, 2005 above, which details
the dollar-for-dollar matching contribution by TELUS. Attached as Exhibit “U”
to this complaint is a “TELUS Mobility update re: TELUS Share Plan payroll
dates, TM enrolment process” and “Strike Update 05-#36" dated August 12, 2005.

d. A cellular phone for each employee who remains working during the labour
dispute or, alternatively, a reimbursement of monthly fees for any such employee
who already has a cellular phone. See Exhibit “S”, TELUS’ “Strike Update 05-
#17" dated July 26, 2005, which details the provision of cellular phones to
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replacement workers by TELUS.

e. $35.00 per hour offered to persons hired or otherwise engaged and being used by
TELUS through Ajilon Communications, referred to above.

f. $34.00 per hour offered to persons hired or otherwise engaged and being used by
TELUS through Evolve Technologies, referred to above.

g. Mid-year variable pay payout to be paid on September 15, 2005 to employees who
remain working during the labour dispute, while employees refusing to cross the
picket line will receive the mid-year variable pay payout within 30 days of the
collective agreement being ratified. Attached to this complaint at Exhibit “V” is
TELUS’ “Strike Update 05-#42" dated August 17, 2005 detailing the planned
payout.

Further Anti-Union Conduct by TELUS

45.

46.

47.

The Union has been informed by its members that TELUS’ Chief Executive Officer, Mr.
, and various senior managers at TELUS have made statements to
members of the Union about TELUS’ intention to decertify the Union. In particular,
since bargaining began, Mr. directly declared “I’m going for decertification of
the Union”. Attached as Exhibit “W” to this complaint is the Affidavit of Mr. (Il
a former TELUS employee, swom August 25, 2005, who heard Mr. (i N
make this statement.

On July 21, 2005 in an exchange with various TWU members on the picket line, Mr.

Executive VP of Communications at TELUS, declared this intention when
he jeered back at picketers “Not if we break the Union”. Attached as Exhibit “X” to this
complaint is the Affidavit of Mr. —, a TELUS employee and member of the
TWU bargaining unit sworn August 17, 2005, who heard Mr. {JlJlmake this
statement.

In another incident reported to the Union,_ a member of the TWU, told the
Union that on August 28, 2005 his manager in Edmonton, Alberta told him that “the day
is coming when the company is going to draw a line in the sand and that after that day,
employees who have not crossed the picket line will be out for a long time” and that
“there will be new hires to replace those who refuse to cross” and that “there will be a lot
of members who will not be asked back”.

48. ? another member of the TWU in Alberta, informed the TWU that he was
1

told by his manager, ) on August 22, 2005 in a conversation regarding the
possibility of having a meeting to talk about his return to work, that his “services were not

required”. Mr.men took a position with another company, from which he was
dismissed shortly afterwards, because, he was told by the company, TELUS had
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threatened not to do business with them if they continued to employ Mr.-

In another similar incident in Grand Praire Alberta, a member of the TWU took a position
with a another company during the current labour dispute and his TELUS manager, on
August 30, 2005, called up the owner of the company and told them that the company
was in a conflict of interest by using the TWU member.

In still another incident, a TELUS manager in Peace River, Alberta approached the
elderly parents of a TWU member with whom he was acquainted and told them to call
their son and tell him to come back to work because if he did not, he would no longer
have a job to go back to.

Another TELUS executive, -, Vice-President of Operator Services, recently
threatened to close or downsize aspects of TELUS’ Prince George operations in response
to TWU job action. She was quoted in the Prince George Citizen newspaper on July 21,

2005 making these statements. The Prince George Citizen article is attached as “Exhibit

“Y” to this complaint.

TELUS has also established and publicized a “process” to enable bargaining unit team
members to cross picket lines. Attached as Exhibit “Z” to this complaint is TELUS’
“Strike Update 05-#05" entitled “Process Established to Enable Bargaining Unit Team
Members to Cross Picket Lines” dated July 21, 2005, which reflects TELUS’ conduct in
this regard.

TELUS has utilized the services of the AFI International Group Inc. (“AFI”), a well-
known “union busting/strike breaking” firm in the course of the present labour dispute.
AFI provides security, investigation and surveillance services to employers during labour
disputes. Attached as Exhibit “AA” is a copy of pages from AFI’s internet site.

The TWU has received numerous reports from its members and others that outline the
extremely invasive and aggressive tactics that are being employed by AFI in the present
labour dispute. Many of the first hand accounts of members’ and others’ interactions
with AFI recite that AF1 security personnel are engaging in intimidation tactics, are
attempting to incite and provoke picketers with rude gestures and other means, and then
are videotaping the picketers, and following picketers to their personal residences, among
other conduct. Attached as Exhibit “BB” to this complaint is an email from a wife of a
TWU member that reports how she was confronted and intimidated by AFI security
people. The TWU also attaches Exhibit “CC” to this complaint which is a copy of the
CUPW press release describing that union’s experience with AFI in its labour dispute
with Canada Post.

Very recently, TELUS has also utilized the services of FBIG Investigations (“FBIG”),
another security firm, in a similar manner as AFI. Attached to this complaint as Exhibit
“DD” is a business card for FBIG.
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II. SUBMISSIONS OF LAW
A. Legislative Provisions and Analysis
56.  Section 50(a) of the Code provides as follows:

Duty to bargain and not to change terms and conditions -
Where notice to bargain collectively has been given under this Part,

a) the bargaining agent and the employer, without delay, but in any
case within twenty days after the notice was given unless the
parties otherwise agree, shall

(i) meet and commence, or cause authorized
representatives on their behalf to meet and
commence, to bargain collectively in good
faith, and

(ii) make every reasonable effort to enter into a
collective agreement; ...

57.  Section 94(1)(a) of the Code provides:

Employer interference with a trade union - No employer or person acting on
behalf of an employer shall

(a) participate in or interfere with the formation or administration of a trade union;

58. Section 94(2.1) of the Code provides:

Prohibition relating to replacement workers - No employer or person acting on
behalf of an employer shall use, for the demonstrated purpose of undermining
a trade union’s representational capacity rather than the pursuit of legitimate
bargaining objectives, the services of a person who was not an employee in the
bargaining unit on the date on which notice to bargain collectively was given and
was hired or assigned after that date to perform all or part of the duties of an
employee in the bargaining unit on strike or locked out. [Emphasis added].

59. The related remedial provision is found at Section 99(1)(b.3) as follows:

(b.3) in respect of a failure to comply with subsection 94(2.1), by order, require the
employer to stop using, for the duration of the dispute, the services of any person
who was not an employee in the bargaining unit on the date on which notice to
bargain collectively was given and was hired or assigned after that date to perform
all or part of the duties of employees in the bargaining unit on strike or locked out;
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Section 29(1.1) of the Code provides as follows:

Employees not in a unit - Any person who was not an employee in the bargaining
unit on the date on which notice to bargain collectively was given, and was hired
or assigned after that date to perform all or part of the duties of an employee in the
bargaining unit on strike or locked out, is not an employee in the unit.

It should be noted that the Code does not provide a definition of the term “replacement
worker”. However, it is submitted that the wording of Section 94(2.1) provides the Board
with guidance as to the description of such a person. It is submitted that a “replacement
worker” is:

...a person who was not an employee in the bargaining unit on the date on which
notice to bargain collectively was given and was hired or assigned after that date to
perform all or part of the duties of an employee in the bargaining unit on strike or
locked out.

It is submitted that the 130 Contractors (listed at Exhibit “B”), the several hundred retired
managers and the 250 Installers brought to B.C. and Alberta from eastern and central
Canada, all of whom were hired since the TWU provided notice to bargain to TELUS on
August 15, 2000, fall within the foregoing description of “replacement workers” and as
such are “replacement workers” under the Code.

It is further submitted that various TELUS managers, although hired prior to August 15,
2000, also qualify as “replacement workers™ within the meaning of the Code as those
managers have been performing bargaining unit work since on or about on July 21, 2005.

It is also submitted that the persons hired by TELUS through various companies
including KEY TELECOM, ALTA TELECOM, Millenium Telus Services of Canada,
Ajilon Communications, Neutron Telecommunications, Nucomm International, Adventis
and ISS since August 15, 2000, who are performing the work of TWU members during
the present dispute, are also “replacement workers” under the Code.

Additionally, persons utilized by TELUS through various outsourcing and other
companies including the Faneuil Group, RMH Call Centre and Evolve Technologies
since August 15, 2000, are similarly “replacement workers” within the meaning of the
Code as those workers are performing bargaining unit work at TELUS.

Finally, it is submitted that overseas workers, such as those in Manila referred to above,
who are believed to be answering “411" Directory Assistance calls at TELUS are
similarly “replacement workers” under the Code.

Legislative Background and Jurisprudence

Section 94(2.1) of the Code arose from the work of the Sims Task Force and its Report
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entitled “Seeking a Balance” (1995) (the “Sims Report”). The Sims Report discusses the use
of replacement workers at pages 122-131, with the minority view set out at page 138.

In discussing the replacement worker issue, the majority of the Task Force stated the
following at pages 129-130:

...No one believes that the utilization of replacement workers is a legitimate
practice if its purpose is to rid the workplace of union representation or
undermine the role of the union rather than to achieve an acceptable collective
agreement.

We have heard accounts of disputes where employers have used or planned for the
use of replacement workers. In some of these disputes, it appears to use that the
employer was pursuing goals beyond the economic position they wished to achieve
and had been sustaining the dispute using replacement workers solely to achieve a
non-union workplace. Such intentions can be inferred from reports of unfair
labour practice complaints and from first hand accounts of the disputes
themselves.... [Emphasis added].

There have been few decisions decided under Section 94(2.1) of the Code. Some such
decisions include Aeroports de Montreal, [1999] CIRB No. 23, C..LR.B.D. No. 23 and
Atomic Energy of Canada, [2001] CIRB No. 122, [2001] C.1.R.B.D. No. 19, which was
considered upon appeal in Chalk River Technicians, [2003] 3 F.C. 313, (2202) FCA 489.

More recently, the CIRB dismissed the TWU’s replacement worker complaint dated
November 24, 2003 in CIRB Decision No. 271, issued April 8, 2004.

In CIRB Decision No. 271, the Board identified two principles underlying Section
94(2.1) of the Code at paras. 106-107:

The new provision in the Code espouses two principles. The first is that an
employer has a legal right to utilize such workers during a lawful work stoppage to
put economic pressure on the trade union to achieve its bargaining objectives. This
principle is counterbalanced by other related provisions in the Code, namely, that
replacement workers are not considered to be members of the bargaining unit and
are thus excluded from representation votes (section 29(1.1)), and that striking or
locked out employees are to be reinstated ahead of any replacement workers at the
conclusion of a work stoppage (section 87.6).
(paragraph 109)

The second principle is that an employer cannot use replacement workers for
improper and illegal purposes, such as to rid the workplace of union
representation, as opposed to pursuing a particular economic goal or
bargaining objective. Thus, the employer's use of replacement workers must
not be used to undermine the union's representational capacity.

[emphasis added]
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The Board stated further at para. 108 that:

The Code does not set out a clear test that can be applied to define when
replacement workers are being used unlawfully, although the Task Force
suggests that intentions may be inferred in some cases from other conduct
and unfair labour practices committed by the employer. [ Emphasis

added].
Argument

On the basis of the evidence detailed above regarding TELUS’ advertisements for
replacement workers, the using of Contractors, retired managers, Installers, outsourcing
companies, etc., by TELUS, the TWU submits that it is clear that TELUS is using
replacement workers to do TWU bargaining unit work during the current labour dispute.
We note that the TWU’s complaint leading to Decision No. 271 differs from the instant
complaint in that, in the present case, there are replacement workers fully engaged by
TELUS and currently working in the place of locked-out bargaining unit members.

The TWU further submits in particular that TELUS has, in the instant case, hired
replacement workers for the “improper and illegal” purpose of undermining the TWU’s
representational capacity contrary to Section 94(2.1) of the Code.

Unfair Labour Practices By TELUS

75.

76.

71.

78.

TELUS’ wrongful purpose may be gleaned from reports of unfair labour practice
complaints: Sim’s Report, p. 130, as quoted above.

The Board has found TELUS to be in violation of the Code on several occasions during
present round of collective bargaining.

In one such instance, the Federal Court of Appeal unanimously upheld the Board’s
finding that TELUS had engaged in unfair labour practices contrary to Section 94(1) of
the Code by wrongfully communicating with its employees when it held Front Line
Forums and Team TELUS Talks and issued e.letters dated January 27, and May 17, 2004:
TELUS Communications Inc. (Re), CIRB Decision No. 271 (respecting CIRB file no.
23742), upheld upon reconsideration in CIRB Decision No. 317, aff’d at [2005] F.C.J.
no. 1253 (FCA). To remedy the violation, the Board imposed a communications ban for
the purpose of preventing TELUS from interfering with TWU's representation of its
members.

In another recent case, the Board found TELUS interfered with the TWU’s
representational capacity contrary to Section 94(1) of the Code and that it failed to
bargain in good faith and to make every reasonable effort to enter into a collective
agreement, contrary to Section 50(a) of the Code: Telecommunications Workers Union v.
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TELUS Communication Inc. and TELE-MOBILE Company, CIRB Decision No. 1291
dated July 21, 2005. The Board found TELUS had undermined the representational
capacity of the Union by failing to bargain with respect to the entire bargaining unit and
by failing to provide the TWU with the contact information for the former Clearnet
employees recently added to the bargaining unit. In that case, the Board noted TELUS’
attitude towards unionization at page 22 of the decision:

Although presented as a proposal covering all of the bargaining unit employees,
TELUS?’ final offer, including the Clearnet MOA, is in effect a proposal for only
part of the bargaining unit. The detailed provisions of the proposed Clearnet
MOA are, in the Board’s view, tantamount to TELUS bargaining with the
TWU as if the former Clearnet employees were not part of the bargaining

unit. ... [Emphasis added].

As the Board found, the TWU submits that this Employer attempts to conduct itself as if
its operations were not unionized, contrary to the Code.

In addition to the foregoing violations of the Code, there are numerous outstanding
allegations of unfair labour practices brought by the TWU against TELUS including:

a. TWU’s complaint filed July 21, 2005 alleging TELUS has violated Sections 50(a)
and 94(1)(a) of the Code by refusing to deduct union dues from the wages of
employees in the bargaining unit and refusing to remit those union dues to the
TWU effective May 12, 2005;

b. TWU’s complaint filed July 21, 2005 alleging TELUS has violated Section
94(1)(a), 94(3)(a)(i) and 94(3)(a)(vi) of the Code by engaging in conduct
including intimidating and disciplining employees for participating in a legal
strike; and

c. TWU’s instant complaints alleging that TELUS has interfered with the
administration of a union contrary to section 94(1)(a) and undermined the Union’s
representational capacity contrary to Section 94(2.1) of the Code.

Offering More Favourable Terms to Replacement Workers/ Bargaining Unit Employees

81.

82.

The TWU submits that, since notice to bargain was provided on August 15, 2000,
TELUS’ has repeatedly interfered with the representational capacity of the Union contrary
to Section 94(1)(a). From this conduct, the Board may infer illegal or improper motive
on the part of TELUS in the using replacement workers.

In particular, TELUS has interfered with the administration of the TWU by negotiating
directly with employees and offering them and others terms more favourable than those
offered by TELUS to the TWU on April 13, 2005.
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Since July 21, 2005, TELUS has offered and/or provided certain employment benefits to
employees which were not offered to the Union by way of TELUS’ final offer of April
13, 2005 referred to above.

The Union submits that the offer of more favorable terms to and the employment of
certain bargaining unit members on terms more favorable than those which were last
offered to the Union has the effect of undermining the Union’s representational capacity
as exclusive bargaining agent contrary to Section 94(2.1) of the Code.

Offering employees terms more favorable than those offered to the Union was found by
this Board to constitute an unfair labour practice in Amalgamated Transit Union, Local
1374 and Brewster Transport Company Limited (1986), 66 di 1 (“Brewster Transport’)
where the Board stated at page 48(QL):

With regard to the union's second allegation, it is their contention that the
employer was obligated to offer employees it had hired during the strike terms
and conditions of employment that were no more favourable than those terms
last offered to the union during negotiations. In support of that contention, it
proposed that the Board adopt the principle accepted in the United States that,
when an impasse is reached, the employer may make unilateral changes in
working conditions but such changes must "not be substantially different or
greater than any offers which the employer proposed during negotiations.” (Atlas
Tack Corp. (1976),226 NLRB 17,442; 93 LRRM 1236, enforced 559(f)(ii)(d)
1201, (1977), 96 LRRM 2660 (CA).)

The result is that there will be a violation of section 8(a)(v) of the National
Labor Relations Act when an employer gives wage increases to its employees
which exceed those previously offered at the bargaining table, even if it is found
that there was a continuing bargaining impasse at the time the increases were
granted.

The Supreme Court of the United States in National Labor Relations Board v.
Katz et al. (1962), 50 LRRM 2177, said the following:

"... Unilateral action by an employer without prior discussion
with the union does amount to a refusal to negotiate about the
affected conditions of employment under negotiation, and
must of necessity obstruct bargaining contrary to the
congressional policy. ..."

(page 2182)

If the Board is to accept this proposition of the union, it would mean that an
employer, while free to hire or te retain employees during the course of a
strike, could not offer them terms and conditions of employment more
favourable than those it was proposing to the union at the bargaining table
at the point of impasse. The Board is of the view that such a policy is a
logical one and fits in with the legislative scheme envisaged by Parliament in
Part V of the Canada Labour Code. Section 136(1)(a) provides that a
bargaining agent is the exclusive bargaining agent for all persons within a
bargaining unit. Only the bargaining agent, therefore, is empowered to
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bargain on their behalf. If a strike commences and if an employer offers
employees hired during the course of a strike better terms and conditions of
employment than what it is offering through the agent at the bargaining
table, then it is, in our view, passing a clear signal to employees that if they
abandon the strike, the employer will give them more than what it is willing
to give them while they remain a member of the union. That would be
clearly contrary to the stated purpose of Part V of the Canada Labour
Code and would be a clear interference with the exclusive role of the
bargaining agent.

Thus, to ensure that such a situation does not occur, the Board agrees that the
impasse theory as utilized in the United States is one which might equally be
adopted within the federal jurisdiction; that is, where an employer wishes to offer
terms and conditions of employment to persons during the course of a strike,
those terms and conditions of employment must be, as was stated by the National
Labor Relations Board in Taft Broadcasting Co. (1967), 64 LRRM 1386:

"... reasonably comprehended within his pre-impasse
proposals.”
(page 1388)

Thus, the employer's proposal to engage employees during the strike and to offer
them, at the July 7, 1985 meeting, terms and conditions of employment superior
to those already offered to the bargaining agent, results in a violation of section

184(1)(a) of the Canada Labour Code. [Emphasis added].

In Westfair Foods Ltd., [2002] Alta. L.R.B.R. 96, the employer was found to have
committed an unfair labour practice by sending a memorandum to employees prior to a
strike vote that represented that if a strike occurred, a return to work protocal would be
negotiated which would include an agreement that the union would not impose fines or
penalties on employees who choose to cross the picket line. The Alberta Labour
Relations Board in that case found that the promise to negotiate a no reprisal clause
interfered with the union’s representational rights because the employer’s message had
the intent to convince members to cross the picket line. The board found that the
employer’s message did so by “trying to get across the view that [the employer] is
stronger and will protect employees form the union” (para. 39). In the present case,
TELUS is similarly inducing members to cross the picket line and promising them that
they will be protected from reprisals by the Union and thereby sowing the seed of
dissension amongst the membership. In this way, the TWU submits, TELUS is
undermining the representation capacity of the Union within the meaning of Section
94(2.1).

In effect, TELUS is inducing certain bargaining unit employees to cross the picket line by
offering terms and benefits to them that the Union was not able to obtain from the
Employer for its members after approximately four and a half years of collective
bargaining. The TWU submits that this is persuasive evidence of TELUS’ intent to
undermine the representational capacity of the Union in breach of Section 94(2.1) of the
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Code and is a clear violation of Section 94(1)(a) of the Code.

Evidence of TELUS’ Intent to Break the Union

88.

89.

90.

91.

92.

93.

94.

95.

TELUS’ wrongful purpose in using replacement workers may also be gleaned from “first
hand accounts of the disputes themselves”: Sims Report, p. 130, as quoted above.

The TWU submits that statements made by TELUS’ CEO — and various
senior managers at TELUS regarding TELUS’ intention to break the Union demonstrate
the Employer’s violation of Section 94(2.1) of the Code.

As set out above and referred to in the Affidavit of Mr. (Exhibit “W”
herein), since bargaining began, Mr. as declared his intention to decertify the
Union in statements such as “I’m going for decertification of the Union”.

Other members of the TWU bargaining unit have also heard TELUS executives reiterate
TELUS’ intention to “break the Union”. For example, as referred to above, on July 21,
2005 in an exchange with various TWU members on the picket line, Mr. —
Executive VP of Communications at TELUS, declared this intention when he jeered back
at picketers “Not if we break the Union”. (See the Affidavit of Mr. - Exhibit
“X” herein).

In another incident reported to the Union and referred to above || | I member
of the TWU, told the Union that on August 28, 2005 his manager in Edmonton, Alberta
told him that “the day is coming when the company is going to draw a line in the sand
and that after that day, employees who have not crossed the picket line will be out for a
long time” and that “there will be new hires to replace those who refuse to cross” and that
“there will be a lot of members who will not be asked back”.

Again as set out above - a member of the TWU in Alberta, informed the
TWU that he was told by his manager, — on August 22,2005 in a
conversation regarding the possibility of having a meeting to talk about his return to
work, that his “services were not required”. Mr—then took a position with
another company, from which he was dismissed shortly afterwards, because, he was told
by the company, that TELUS had threatened not to do business with them if they

continued to employ Mr. —

Another TELUS executive,—, Vice-President of Operator Services, recently
threatened to close or downsize aspects of TELUS’ Prince George operations in response
to TWU job action. (See the Prince George Citizen article, Exhibit “Y herein).

Further evidence of TELUS’ intent to undermine the Union is the conduct of its CEO in
directly confronting bargaining unit members out on the picket line and openly
encouraging them to cross the line and defy the Union. TELUS has gone so far as to
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establish and publicize a “process” (referred to above) to enable bargaining unit team
members to cross picket lines. (See “Strike Update 05-#05" entitled “Process Established
to Enable Bargaining Unit Team Members to Cross Picket Lines”, Exhibit “Z” herein).

Such “union busting” statements and actions by the executives of TELUS are evidence,
the TWU submits, of TELUS’ nefarious intent in using replacement workers in the
present labour dispute.

Furthermore, the TWU submits that TELUS’ wrongful purpose in using replacement
workers is evident from TELUS taking the position that out of the 4837 former Clearnet
employees, 3252 are management employees and 1585 are bargaining unit employees.
TELUS refuses to acknowledge that out of the 3252 there well in excess of a thousand
additional employees who should appropriately be in the unit. Accordingly, many former
Clearnet employees are being used to do bargaining unit work because TELUS has taken
the position that those employees are managers and are not in the bargaining unit. Also,
TELUS has been transferring “virtual” bargaining unit work normally done by bargaining
unit members in B.C. and Alberta to the former Clearnet employees in the east during the
present labour dispute. It is submitted that this further demonstrates TELUS wrongful
intent to undermine the representational capacity of the Union.

Large Scale Using of Replacement Workers

98.

99.

100.

It is further submitted that the timing and large scale of the using of 130 Contractors, the
using of several hundred former managers, the using of approximately 250 Installers from
eastern and central Canada, the extensive use of outsourcing and other companies to
recruit and hire replacement workers, engaging overseas labour and students to conduct
bargaining unit work, and the ongoing aggressive advertising campaign by TELUS and/or
its subsidiaries for further workers to replace striking employees, demonstrates that the
Employer is presently engaging in conduct meant to undermine the representational
capacity of the Union. Such conduct the TWU submits goes beyond merely upsetting the
balance of bargaining power between the parties and instead is an attempt by TELUS to
destroy the Union. Clearly, TELUS hopes to “break the Union” through its ongoing
conduct.

TELUS employs approximately 27,000 employees and out of that number, approximately
13,000 are unionized and 14,000 are non-bargaining unit employees. The TWU submits
that with that many managers TELUS has the resources and therefore the ability to
perform bargaining unit work during a labour dispute. Therefore, the TWU submits that
the only reason TELUS is using replacement workers on the huge scale that it is (i.e.
many thousands) is with the hope and intention of “busting the Union” in violation of
Section 94(2.1) of the Code.

Considering the timing of the using of replacement workers, the Union is vulnerable to
significant criticism by its membership at this critical stage, and thus, the loss in
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membership support due to the fact that TELUS has engaged thousands of replacement
workers. Members consider the using of replacement workers to be a threat to their job
security and bargaining power and thus view the Union as ineffective at protecting their
jobs. In this way, the Employer’s conduct is clearly designed to undermine the
representational capacity of the Union.

It is also submitted that the Employer’s conduct violates Section 94(2.1) because it
undermines the Union’s representational capacity by committing acts which are not
consistent with legitimate bargaining objectives. For example, as referenced above, in
Brewster Transport, the Board concluded that an employer’s proposal to engage
replacement workers during a strike, and to offer those replacement workers terms and
conditions of employment superior to those already offered to the bargaining agent, could
result in a violation of Sections 50(a) and 94(1)(a) of the Code.

TELUS’ Use of AFI and other Security Firms

102.

103.

104.

The TWU submits that TELUS’ use of AFI and other security firms, as referred to above,
is further evidence of TELUS’ wrongful intent and actions it is taking to “break the
Union” by using replacement workers.

The TWU has received numerous reports from its members and others that outline the
extremely invasive and aggressive tactics that are being employed by AFI in the present
labour dispute. Many of the first hand accounts of members’ and others’ interactions
with AFI recite that AFI security personnel are engaging in intimidation tactics, are
attempting to incite and provoke picketers with rude gestures and other means, and then
are videotaping the picketers, and following picketers to their personal residences, among
other conduct. (See the email account provided by a wife of a TWU member that reports
how she was confronted and intimidated by AFI security people at Exhibit “BB’ herein.
Also see a copy of the CUPW press release describing that union’s experience with AFI
in its labour dispute with Canada Post at Exhibit “CC” herein).

TWU submits accordingly that TELUS has violated Section 94(2.1) of the Code by
engaging AFI for the “demonstrated purpose of undermining the trade union’s
representational capacity rather than the pursuit of legitimate bargaining objectives”.

The “circumstances” referred to in CIRB Decision No. 271

105.

In taking into account TELUS’ conduct throughout the present round of collective
bargaining, the TWU submits that the Board should also consider the circumstances
underpinning the TWU’s complaint leading to CIRB Decision No. 271. At paragraph
109 of Decision No. 271, the Board identified the issue raised by the TWU’s complaint as
follows:

The instant case brings up a situation not contemplated by the legislation, that is,
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whether the threatened use of replacement workers, such as TELUS' contingency
plan, where there is no strike or lockout, is a violation of the Code.

106. As noted above, the Board ultimately dismissed TWU’s complaint but noted at paras. 113
- 114 as follows:

In this case, however, the union has not alleged compelling facts, other than the
employer contacting retirees. While such actions are frustrating to the union, they
do not on their own justify a finding that section 94(1)(a) has been violated. Nor has
the union presented facts to support a violation of the duty to bargain in good faith,
in violation of 50(a) of the Code. The union has made its arguments under section
94(2.1) of the Code and asked the Board to extend the meaning of this section to
encompass the assignment of outside workers prior to the conditions of section 89
of the Code being fulfilled. As the Board's role is to interpret and not create
legislation, it is in the undersigned's view that she is bound by the unequivocal
words of the legislative provision as it stands, and that it would be improper to
extend section 94(2.1) to a situation that it was not meant to cover.

However, should further circumstances develop that give rise to a complaint under
section 94(2.1) of the Code, the Board reserves its jurisdiction, if relevant at that
time, to consider the circumstances of this case, in assessing the employer's
intentions.

107. The TWU respectfully submits that the Board must now consider TELUS’ wrongful
intentions arising from the “circumstances” of Decision No. 271 when assessing the
Employer’s intentions in this case.

Summary of Violations of Section 94(2.1)

108. As mentioned above, there have been few cases in which the Board has had the
opportunity to consider Section 94(2.1). However, the TWU respectfully submits that all
the circumstances set out herein, cumulatively, should move the Board to intervene and
prohibit the Employer’s conduct in this case and order the Employer to stop using
replacement workers.

109. As identified in the Sims Report, to find a violation of Section 94(2.1) of the Code, the
Board must examine the Employer’s conduct in all the circumstances. At page 128 of its
Report, the majority of the Sims Task Force state the following:

While it is true that most employers neither plan for nor use replacement workers,
the law can nonetheless be an important consideration for collective bargaining
strategies. Unions and employer may both modify their behaviour depending on
their ability or lack of ability to operate with replacement workers. In this sense,
it is not the actual use but the threat of use and the perceived ability to use
replacements that is important to the balance of bargaining power.

Some argue that it is not the ability to use replacement workers itself that is
objectionable so much as its frequent abuse. They point out the correlation
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between the use of replacement workers and efforts to undermine the trade
union and destroy its bargaining agency.

This argument mirrors experience with the duty to bargain in good faith. Labour
Boards have moved to restrain bargaining proposals that indicate an intention to
dislodge the union rather than achieve a particular bargaining result. The
distinction between this form of bad faith bargaining and hard bargaining is never
casy to discern. How ever, such conduct is often accompanied by other conduct
indicative of the same intention. While Labour Board are reluctant to
interfere with genuine bargaining positions they are not, nor should they be,
reluctant to intervene when bargaining positions become thinly disguised
unfair labour practices aimed at undermining the union’s right to represent

employees.[ Emphasis Added].

As cited above, the “undermining of a union’s representational capacity” by TELUS in
using replacement workers may be gleaned from:

a.
b.
c.

the timing of the using of replacement workers by TELUS;

the large numbers of replacement workers being used by TELUS;

the extensive advertising campaign undertaken by TELUS for replacement
workers;

the failure by TELUS to acknowledge large numbers of the former Clearnet
employees as being in the bargaining unit;

express “union busting” comments and conduct of senior TELUS executives and
TELUS managers;

other “union busting” conduct such as the use of AFI and other “union
busting/strike breaking firms” by TELUS;

the offer of more favorable terms and conditions to replacement workers and to
certain bargaining unit members than those offered to bargaining unit members in
the Employer’s April 13, 2005 final offer; and

other conduct and unfair labour practices committed by the Employer (referred to
in CIRB Decision No. 271 (communications ban), aff’d at CIRB Decision No.
317, aff°’d at [2005] F.C.J. no. 1253 (FCA) and in CIRB Decision No. 1291 dated
July 21, 2005).

It is submitted by the TWU that TELUS’ conduct in all the circumstances described
herein demonstrate that TELUS is using replacement workers in violation of the Code
and therefore that this conduct requires immediate remedial action by the Board.

Application for Interim Order

The TWU seeks an interim order pursuant to Section 19.1 of the Code requiring the
Employer to cease and desist from using replacement workers during the present labour
dispute. The Union asks that these applications be dealt with on an expedited basis
pursuant to Rule 14 of the Regulations.
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The TWU requests that the application herein for an interim order be heard together with
its application inn CIRB File No. 25201-C (Union Dues).

The test for interim relief involves a consideration of the following factors:
a. whether there is an arguable or serious question to be tried;

b. the level of harm to one or the other party,;

c. the balance of convenience or relative harm between the parties; and
d. assessment of the fulfillment of the objectives of the Code.

Interim relief is not an extraordinary remedy: Bell Canada (Re), [2001] CIRB No. 116,
para. 40: Trentway-Wagar Inc. (Re),(2000), 2000 C.L.L.C. 220-046 (CIRB), para. 50.
Rather, the Board’s powers under Section 19.1 are broad: Air Canada, Re, [2000] CIRB
No. 96, para. 38. As the section provides, the Board may “...make any interim order
which the Board considers appropriate...”.

) Serious Issue

An issue in this application is whether the Employer’s using of replacement workers in
the circumstances is contrary to s. 94(2.1) of the Code and whether the actions set out
above constitute a violation of Sections 50(a) and 94(1)(a) of the Code. The Union
submits that the Employer’s actions violate these sections of the Code because the
Employer is using replacement workers to attempt to “break the union™ and/or undermine
the role of the Union rather than to achieve an acceptable collective agreement.

The serious issue raised by the within application is the illegal purpose of the Employer in
using replacement workers which may be inferred from (as outlined above):

a. the timing of the using of replacement workers;
b. the large numbers of replacement workers being used by TELUS;

c. the extensive advertising campaign undertaken by TELUS for replacement
workers;

d. express “union busting” comments and conduct of senior TELUS executives and
TELUS managers;

€. the use of AFI and other “union busting/strike breaking” firms by TELUS;

f. the offer of more favorable terms and conditions to replacement workers and

certain bargaining unit members than those offered to bargaining unit members in
the Employer’s April 13, 2005 final offer; and

g. other conduct and unfair labour practices committed by the Employer (referred to
in CIRB Decision No. 271 (communications ban), aff’d at CIRB Decision No.
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317, aff’d at [2005] F.C.J. no. 1253 (FCA) and in CIRB Decision No. 1291 dated
July 21, 2005).

There can be no doubt that the issues raised in the within application are serious because
the facts, if made out, demonstrate that the Employer is in breach of Sections 50(a),
94(1)(a) and 94(2.1) of the Code.

(ii) Level Of Harm

The Union submits that if the Employer is permitted to continue to use replacement
workers, the Union will continue to suffer substantial and irreparable labour relations
harm.

The Employer, by its actions, is undermining the Union’s ability to maintain membership
support. The Employer’s use of huge numbers of replacement workers, its aggressive
advertising campaign to recruit more, the outsourcing of work (domestically and
overseas), in addition to TELUS’ other wrongful conduct mentioned herein, is having an
extremely severe and negative effect on locked out members’ morale. The tension and
stress upon locked out members is building as more and more replacement workers are
engaged by TELUS to perform bargaining unit work. Conflict between members and
incidents of members acting in an extraordinary and irrational manner are also increasing
as the Employer proceeds in its attempts to “break the Union” by using replacement
workers. The level of harm experienced by bargaining unit members due to the ongoing
conduct of the Employer is real and substantial.

The immediate consequence for the TWU, as stated, is that membership support for the
Union is being diminished. Moreover, in the result, the use of replacement workers by
TELUS has enabled it to entirely avoid its obligation to bargaining in good faith.

(iii) Balance of Convenience

The harm to members of the TWU bargaining unit and to the Union itself by not granting
the interim relief is certain to exceed the harm to the Employer in the circumstances.

There would be little or no harm to the Employer if the Board were to grant the interim
orders. Moreover, the potential of further harm to the members in the bargaining unit and
to the Union by not granting the interim relief sought is certain as TELUS would then be
permitted to continue in its efforts to “break the Union” by using replacement workers.

The granting of interim relief in the circumstances would stop TELUS from using
replacement workers and would force TELUS to want to bargain.
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(iv) Labour Relations Purpose

The Union submits that an interim order is necessary in the circumstances of this case to
ensure fulfillment of the objectives of the Code. The purpose of Section 50(a) of the
Code is to require both parties to engage in constructive collective bargaining. The
purpose of Sections 94(1)(a) and 94(2.1) of the Code is to prevent employer interference
in the administration of a trade union or in the representation of employees by the trade
union. In the present matter, the obvious labour relations harm to the Union, if the
interim relief is not granted and the Union is successful on the main application, is the
ongoing interference and undermining of the Union’s representational rights. This harm
could not be rectified by a subsequent order of the Board.

The labour relations purpose of interim relief is to stabilize the labour relations situation,
or, in other words, to neutralize the potential harm of an alleged labour practice complaint
pending its final determination of Bell Canada (Re), [2001] CIRB No. 116. This could be
achieved if the interim relief requested herein is granted.

The objectives of the Code include the encouragement of free collective bargaining and
the constructive settlements of disputes. Permitting the Employer to continue to use of
replacement workers in the present circumstances is contrary to the objectives and to the
mandate of the Board. In order to ensure that free collective bargaining continues and the
employees are free to exercise their rights in the collective bargaining process without
inference, and in order to stabilize an already unstable labour relations situation, the
interim orders sought by the Union are appropriate.

RELIEF SOUGHT:

The Union seeks the following remedial orders pursuant to Section 99(1) of the Code:

1.

Pursuant to Section 99(1)(b.3) of the Code, an Order requiring the Employer to stop using
replacement workers;

A Declaration that the Employer has interfered in the administration of a trade union in
contravention of Section 94(1)(a) of the Code;

An Order that the Employer comply with and cease contravening Section 94(2.1) of the
Code;

An Order that the Employer comply with the duty to bargain in good faith pursuant to
Section 50(a) of the Code; and

Such further relief as the Union may request and the Board may find appropriate.
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IV. HEARING:

Given the urgent nature of these applications, the TWU submits that a hearing be held
“forthwith” pursuant to Rule14 of the Regulations.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
Yours truly,

SHORTT, MOORE & ARSENAULT

MORLEY D. SHORTT, Q.C.
MDS:pad
Enclosures

cc: Mr. Bruce Bell
T.W.U.

Mr. Steven Bedard
TELUS Communications Inc.

Mr. David Wells
TELE-MOBILE Company Inc.




