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August 17, 2005

Canada Industrial Relations Board
C.D. Howe Building, 240 Sparks Street
4th Floor West,
Ottawa, Ontario K1A 0X8
Attention:

Ms. Julie Durette, Vice-Chair
Ms. Laraine Singler, Member
Mr. Patrick J. Heinke, Member

Dear Sirs and Mesdames:
Re::

In the matter of the Canada Labour Code (Part I - Industrial Relations) and a complaint of unfair labour
practice filed pursuant to section 97(1) thereof by Telecommunications Workers Union (“TWU”),
complainant, alleging violation of sections 50(a) and 94(1)(a) of the Code by TELUS Communications Inc.
(“TCI”), and Tele-Mobile Company (“TM”), respondents. (24689-C)
In the matter of the Canada Labour Code (Part I - Industrial Relations) and an application pursuant to
sections 19.1 and 92 of the Code by the Telecommunications Workers Union (“TWU”) -and- TELUS
Communications Inc. and TELE-MOBILE COMPANY, respondents (24880-C)

In Canada Industrial Relations Board (“CIRB” or “Board”) Decision No. 1291 dated July 21,
2005 (the “Decision”), you found that TELUS had generally failed to bargain in good faith and in
particular failed to bargain in good faith with respect to the former Clearnet employees. You
ordered that TELUS bargain in good faith with respect to the entire bargaining unit as follows (at
p. 27 of Decision No. 1291):
The Board orders TELUS:
to bargain collectively in good faith for the entire bargaining unit and to
make every reasonable effort to enter into a collective agreement

(the “Order”).

Since your Order, four things have occurred.
(1) Mr. Bruce Bell, President of the TWU, met with Mr. Entwistle in Calgary on July 26,
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2005 to discuss a return to bargaining.
(2) On July 29, 2005, Mr. David Wells on behalf of TELUS Mobility wrote to Mr. Bell
advising that TELUS Mobility “will be contacting Mr. Bill Lewis to facilitate the parties’
return to bargaining in order for us to negotiate appropriate terms and conditions for those
former Clearnet employees that have been included in the bargaining unit ...”. (We
enclose a copy of Mr. Well’s letter, without enclosures).
(3) TELUS, through its spokesperson Drew McArthur, subsequently on August 4, 2005,
publicly stated on CKNW radio news that TELUS would not return to bargaining unless
all employees return to work (printed report enclosed). Mr. Wells is not TELUS’ chief
spokes person at the bargaining table. The TWU has been advised by TELUS on
numerous occasions that Mr. Wells does not speak for TELUS.
(4) Mr. Bell met with Mr. Wells of TELUS Mobility in Calgary on August 4, 2005 to
discuss a return to bargaining.
We submit that it is apparent at once that TELUS is continuing its preposterous negotiating
stance and is disobeying your Order in two fundamental ways:
(1) TELUS is failing to negotiate for the entire bargaining unit; and
(2) TELUS is refusing to negotiate at all unless and until all employees return to work. This is
clear from the most recent statement of TELUS made by Mr. McArthur referred to above which
makes it apparent that the Company is simply appearing to comply with the Order but, in reality,
is not as it has this major condition precedent to engaging in meaningful bargaining.
In further defiance of the Order, TELUS has not communicated the Order to its employees “in
the same manner(s) as it communicated its comprehensive offer to the employees”, namely by
Royal Mail.
TELUS’ Continuing Failure Bargain in Good Faith
This Decision is the second time TELUS has been found to have failed to bargain in good faith
during the current round of bargaining. The first instance concerned the Board’s finding that
TELUS had engaged in unfair labour practices contrary to Section 94(1) of the Canada Labour
Code (“Code”) by  
        : TELUS Communications Inc.
(Re), CIRB Decision No. 271 (respecting CIRB file no. 23742), upheld upon reconsideration in
CIRB Decision No. 317, aff’d at [2005] F.C.J. no. 1253 (FCA).
As set out above, it is now obvious that TELUS through its recent conduct is refusing to bargain
in good faith for a third time.
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Appointment of a Special Mediator
In view of this TELUS’ refusal to bargain in good faith, the TWU cannot properly enter into
bargaining pursuant to your Order. These circumstances, we submit, require you to assist the
parties by using your reserved power to appoint a special mediator. This person, we suggest,
should be someone with a national reputation in handling high profile disputes and with a proven
track record and who is generally acceptable to union and management. We would like the
opportunity to suggest an individual or individuals to you in this regard.
Further, we respectfully suggest that such an appointment may be made by ordering TELUS to
accept the offer of appointment of a special mediator made by Federal Minister of Labour Mr.
Joe Fontana pursuant his letter dated July 11, 2005 addressed to Mr. Entwistle and Mr. Bell
(letter enclosed). Such an appointment would be made pursuant to Section 105(2) of the Code in
the interests of “Promotion of Industrial Peace”. You will note that the Minister himself has
moved beyond the use of mediation services provided by FMCS, recognizing such efforts have
proved fruitless after nearly two years. It is the clear that in the Minister’s judgement, if
mediation is to be successful, it should be conducted by a special mediator.
History of the Dispute
The long and difficult history of this dispute is well known to the Board and is recited in
numerous CIRB decisions. Highlights of the history include:
·

The addition of Alberta to the TWU bargaining unit in 2000: Mediated Settlement, March
8, 2000, as recited in CIRB Decision no. 73.

·

The continuation of existing collective agreements “until a revised collective agreement is
ratified”: CIRB Decision no. 108, para. 54.

·

The Board expresses that “[a]t some point, the Board must interfere to ensure that labour
relations stability has a chance of surfacing amidst the ever-darkening waters that appear
to be engulfing the parties”: CIRB Decision no. 244, para. 87.

·

The Board notes the “exceptional” nature of its earlier ruling that the TWU’s collective
agreement was not applied to the newly configured unit: CIRB Decision no. 271, para. 3.

·

The Board’s recognition that the Employer’s actions have “poisoned the collective
bargaining process” and “effectively destroyed whatever remaining trust” there may have
been between the parties: CIRB Decision no. 271, para. 127.

·

The addition of the former Clearnet employees to the bargaining unit, confirmed by the
Supreme Court of Canada in 2005, and TELUS’ position with respect to the inclusion of
those employee that approximately 1500 of them are included in the bargaining unit and
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3250 of them are excluded. The process to deal with TELUS’ position and to obtain a
Board order to reflect the industry standard of 2/3rds of employees in the unit and 1/3rd
out, is currently underway. (In the meantime, the TWU is faced with this large number of
bargaining unit employees being excluded by employer fiat).
·

TELUS replaces bargaining by negotiating with bargaining by imposition of terms,
bringing in a new, undesirable aspect to collective bargaining between the parties.

Remedy
This brief history, together with the recital of this Employer’s continuing refusal to bargain
collectively in good faith, require you to undertake what these special circumstances demand:
namely, issuing an order that TELUS accept Mr. Fontana’s offer to appoint a special mediator.
Vice-Chairperson Gordon Hamilton knew there was a problem. Vice-Chairperson Ms. Pineau
knew there is a problem. Mr. Fontana knows there is a problem. You are the appropriate one
who has the factual and legal basis to give the TWU a remedy.
We eagerly await hearing your directions in this matter.
Yours very truly,
SHORTT, MOORE & ARSENAULT

MORLEY D. SHORTT, Q.C.
MDS/cjn
cc:

Client

Encl.
Mr. Brian W. Burkett
Heenan Blaikie LLP
Mr. Roy C. Filion, Q.C.
Filion Waklely Thorup Angeletti

