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Notice of Application for Judicial Review A-Y 7 3- 04
FEDERAL COURT OF APPEAL

TELECOMMUNICATIONS WORKERS UNION
Applicant

and

WANADIAN INDUSTRIAL RELATIONS BOARD, WARREN EDMONDSON, THE
ATTORNEY GENERAL FOR CANADA, AND TELUS COMMUNICATIONS INC.

Respondents

APPLICATIQN UNDER SECTIONS 18, 18.1-18.5), 28 , 50 and 53 OF THE FEDERAL COURT
ACT and Rules 300 — 317 and 364 of the Rules of Court

NOTICE OF APPLICATION

TO THE RESPONDENTS

A PROCEEDING HAS BEEN COMMENCED by the applicant. The relief claimed by the
applicant appears on the following page.

THIS APPLICATION will be heard by the Court at a time and place to be fixed by the
Tudicial Administrator. Unless the Court orders otherwise, the place of hearing will be as requested
by the applicant. The applicant requests that this application be heard at 701 West Georgja Street,
Vancouver, B.C., V7Y 1B6.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application, you or a solicitor acting for you
must prepare a notice of appearance in Form 305 prescribed by the Federal Court Rules, 1998, and
serve it on the applicant's solicitor, or where the applicant is self-represented, on the applicant,
WITHIN 10 DAYS after being served with this notice of application.

Copies of the Federal Court Rules, 1998, information concerning the iocal offices of the
Court and other necessary information may be obtained on request to the Administrator of this
Court at Ottawa (telephone 613-992-4238) or at any local office.

IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MAY BE GIVEN IN
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.
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Original signed by
SEAN CARR

Dated this day of September, 2004. Original signé par

TO:

Issued by:

Federal Court of Appeal

SEP 1 5 2004 Address of local office:_Pacific Center
' 701 West Georgia Street

I&E‘REB GERNFY that the a!mveacnumentysatruecnpy of tha PO Box 10065
orgil issus wtgé‘ﬁm the cuuzn mte ————  Vancouver. BC V7Y 1B6

day of £ - AD.20
Dated this —— day ut
e —SEAN CARR
The Attorney General for Canada Registry Officer, - P

Agent du greffe, -1

Canadian Industrial Relations Board, #401 — 757 West Hastings Street,
Vancouver, B.C.

Warren Edmondson, C.D. Howe Building, 240 Sparks Street, 4th Floor West,
Ottawa, Ont., K1A 0X8

TELUS Communications Inc., ¢/o Mr. Brian Burkett, counsel, P.O. Box 185,
Suite 2500, 200 Bay Street, South Tower, Royal Bank Plaza, Toronto, Ontario,
M35J 2J4

APPLICATION

This is an application for judicial review in respect of the decision of the Canada Industrial
Relations Board (the “Board™) rendered by its chairman Warren Edmondson dated August 18, 2004

in the matter of:

Canada Labour Code (Part I — Industrial Relations) and an application pursuant to sections
16, 18, 19.1 and 20(1) of the Code filed by the Telecommunications Workers Union,
applicant, for an order that the Canada Industrial Relations Board recuse itself from deciding
the reconsideration application filed by TELUS Communications Inc., interested party, on
February 16, 2004,

as set out in CIRB Letter Decision No. 1128. (the “Decision™)

The applicant makes application for an Order quashing the Decision;

In the alternative for the following orders:

1. Referring the original application of the Applicant to the Canadian Industrial Relations
Board (the “Board™ for recusal with directions that the Chairperson, Warren
Edmondson, provide a factual response to the matters raised in the application.
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Ordering the Board to consider the factual response of the Chairperson in any decision
that it may reach on the recusal application;

The grounds for the application are as follows.

10.

11.

12,

13.

TELUS Communications Inc. (“TELUS”) is in the telecommunications business in
British Columbia, Alberta and other parts of Canada;

The Telecommunications Workers Union (“TWU”) is the certified bargmmng
representative for the unionized employees of TELUS.

The collective agreement between TELUS and TWU expired in the year 2000.
Since the year 2000, collective bargaining has been undertaken by TELUS and TWU.

TELUS and TWU participated in conciliation and mediation pursuant to the Canada
Labour Code, R.S.C. 1985, c. L-2 as amended (the “Code”). The conciliation and
mediation officers were Mr. Tom Hodges and Mr. William Lewis.

The TWU has brought various applications at the Board suggesting interference by
TELUS with the union’s ability to communicate with its members.

On January 17, 21, 26 and 28, in Board File Nos. 23742-C and 24160-C four decisions
were rendered by the Board regarding various complaints by the TWU regarding TELUS.

In the decision dated January 28" 2004, Vice Chair Michele A. Pineau ordered, inter
alia, that TELUS offer binding arbitration to the Union (the “Binding Asbitration
Decision”). The Board further retained jurisdiction to deal with any matter arising in
connection with that decision,

After Japuary 28, 2004, the TWU accepted the offer of binding arbitration.

Subsequent to the Binding Arbitration Decision, the president of TELUS, Mr. Entwistle,
publicly stated that TELUS wished to have an agreement and that the company
welcomed the opportunity to engage in binding arbitration.

TELUS further indicated to the TWU that they were looking forward to discussing the
process for the arbitration.

On February 2, 2004, TELUS issued a press release indicating that the parties had agreed
to binding arbitration.

On or about February 20, 2004, Mr. Bruce Bell, a Vice-President of the TWU met with
Mr. Tom Hodges, one of the mediators and conciliators appointed pursuant to the Code
regarding the bargaining between the TWU and TELUS.
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18.

19.

20.

21.

22.
23.

24.
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Mr. Hodges had called Mr. Bell on February 20, 2004 and requested that he drive him to
the airport. .

On the drive to the Airport Mr. Bell and Mr. Hodges made small talk. When they got out
of the car, Mr. Hodges “patted down” M. Bell.

Mr. Hodges informed Mr. Bell that the Chairperson of the Board had indicated that he
was not in favour of the Binding Arbitration decision and would overturn it if a
reconsideration application was brought by TELUS.

Mr. Bell had a subsequent conversation with Mr. Hodges on March 13, 2004. Mr.
Hodges made statements to Mr. Bell during this March 13, 2004 discussion which
indicate actual bias on behalf of the Chair of the Board, Mr. Warren Edmondson.

M. Edmondson is reported to have stated to various representatives of the Board that he
had a problem with Ms. Pineau and that the Binding Arbitration decision was wrong and
that if it got in front of him it would not stand.

Mr, Edmondson further stated that he wanted TELUS to seek reconsideration of the
decision.

Mr. Edmondson’s predisposition to grant a reconsideration motion was relayed to
TELUS through conversations between Mr. Steven Bedard, the chief negotiator for
TELUS and Mr. William Lewis and between Mr. Bedard and Mr. Tom Panelli, the
Registrar for the Board in B.C. '

All of the discussions between Mr. Lewis and Mr. Edmondson, Mr. Panelli and Mr.
Edmondson, Mr. Lewis and Mr. Bedard and Mr. Panelli and Mr. Bedard occurred prior to
TELUS seeking reconsideration

On February 16, 2004, TELUS filed application for reconsideration of the Binding
Arbitration decision and the other decisions.

On March 25, 2004, the Applicant made application to the Board for recusal on the
ground of bias as shown by the Chairperson.

The application sought the following:

a) . Pursuant to section 16 and 18 of the Canada Labour Code, an order recusing the
Board from proceeding to reconsider the four decisions rendered by the Board in
January, 2004 dated January 17, 21, 26 and 28, in Board File Nos. 23742-C and
24160-C for which reconsideration has been sought by TELUS on February 16,
2004,

b) In the event that the Board was not prepared to recuse itself on the basis of the
facts set out in the affidavit of Bruce Bell the Applicant sought:

i) An oral hearing in which the application could be heard;
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i) An order that the represemtatives of TELUS provide all necessary
documentation including but not limited to:

(A) Phone records for cell phone and other phones for the month of
January and February, 2004 between:

¢)) M. Lewis and Mr. Edmondson;
(2)  Mr. Panelli and Mr. Edmondson;
(3)  Mr. Lewis and Mr. Bedard; and
) M. Panelli and Mr. Bedard.

(B) Any memorandum, written communication, or electronic
communications referencing any discussions between the Mr.
Lewis, Bedard, and Panelli regarding any reconsideration motion
to be brought by TELUS; and

iii)  An order that the Warren Edmondson, Steven Bedard, William Lewis,
Tom Hodges and Tom Panelli attend at the hearing of the matter to
provide testimony or, alternatively an order pursuant to section 16 of the
Code that the Applicant be entitled to summons Misters Edmondson,
Bedard, Lewis, Hodges and Panelli to the hearing of the application;

c) In the alternative, that a full statement be delivered to the parties from Warren
Edmondson and Tom Panelli detailing each and every conversation any of them
have had in respect to those matters referred to in the affidavit of Bruce Bell.

25.  On August 18, 2004, the Board issued the Decision and refused the application of the
Applicant.

26.  The Decision was written by the Chairperson, Mr. Edmondson, sitting alone, and was
done without a hearing.

217. Mr. Edmondson, in the Decision, does not deny or refute any of the factual matters raised
regarding his conduct.

78.  The Decision of the Board denied the Applicant any opportunity to obtain evidence to
prove actual bias of Mr, Edmondson..

20.  None of the evidence is directly available to the Applicant without the orders as sought
from the Board.

30. As a result of the Decision, the Board :

a) Failed 10 observe the principals of natural justice and procedural fairness;
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b) Erred in law;
c) Has acted in a perverse and capricious manner; and
d) Acted contrary to law,

31.. The Applicant’s grounds for alleging that the Board committed the errors and breaches as

set out above are as follows:

i) - The Respondent, Edmondson, as Chairperson of the Board stated, before
any reconsideration application was filed, that he was not in favour of the
Binding Arbitration decision and that if it came back in front of him it
would be overturned. This was communicated to Respondent.

it) The Respondent, Edmondson informed the Respondent TELUS that any
decision for reconsideration would be issued by the Board after the expiry
of the strike vote of the Applicant.

32,  The Respondent Edmondson’s actions constituted actual bias resulting in gross prejudice . .
to the applicant that the faimess of any future hearing at the Board has been

compromised.

This application will be supported by the following material:

1. The Affidavit of Jenny O’Rouke, containing the following:

a) The application dated March 25, 2004 filed on behalf of the Telecommunications
Workers Union;

b) The affidavit of Bruce Bell, dated March 23, 2004;
c) The submission dated May 6, 2004 of TELUS Communications Inc;

d) The reply Submission dated May 17, 2004 filed on behalf of the
Telecommunications Workers Union; and
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e) The decision of the Canadian Industrial Relations Board dated August 18, 2004.

Jfsd

D. Barry Kirkham) Q.C. -
Solicitor for the Applicant

Owen Bird

Three Bentall Centre

29th Floor, 595 Burrard Street
Vancouver, B.C.

V77X 1J5

Tel: 604-691-7532
Fax: 604-632-4462
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NO.
A-9)4- o4
FEDERAL COURT OF APPEAL |
BETWEEN:
TELECOMMUNICATIONS WORKERS UNION
APPLICANT
AND:
CANADIAN INDUSTRIAL RELATIONS BOARD, THE
ATTORNEY GENERAL FOR CANADA, WARREN
EDMONDSON, AND TELUS COMMUNICATIONS INC.
RESPONDENTS

AFFIDAVIT OF JENNY O’'ROURKE

I, Jenny O’Rourke, legal secretary, of 2900-595 Burrard Street, in the Province of
British Columbia, SWEAR THAT:

1. I am a legal secretary to Mr. D. Barry Kirkham, Q.C., counsel for Telecommunications
Workers Union.

o

Attached hereto, and marked as Exhibit A, to this my affidavit is an application dated
March 25, 2004 filed on behalf of the Telecommunications Workers Union.

3. Attached hereto, and marked as Exhibit B, to this my affidavit is a true copy of the
affidavit of Bruce Bell, dated March 23, 2004.

4. Attached hereto, and marked as Exhibit C, to this my affidavit is a copy of the submission
dated May 6, 2004 of TELUS Communications Inc.

5. Attached hereto, and marked as Exhibit D, to this my affidavit is the reply submission
dated May 17, 2004 filed on behalf of the Telecommunications Workers Union.
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6. Attached hereto, and marked as Exhibit E, to this my affidavit is the decision of the
Canadian Industrial Relations Board dated August 18, 2004.

SWORN BEFORE ME at the City of
/apc siv21 , in the Province of British
Columbia, this /{ day of Sep#nz, 2004.

VO

J en@’Rourke S~

/\ /-./“‘\
A Commissi taking
Affidavit ritish Columbia
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