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AWARD

The simple question in this case is whether TELUS can prohibit its employees from wearing pins
or personal wear that, without any controversial message whatsoever, display their union’s logo;
chiefly the letters “TWU".

In March 2005 TELUS Inc. perceived the need for a strategy to begin healing the rifts within its
workforce following a six month labour dispute. Its theme became “One Team — Stronger
Together.” In support of this strategy it adopted the following policy:

One Team: Wearing of any clothing labeled by a competitor or ancestral company to
TELUS is not permitted by any employees. Clothing, labels or pins supporting other
organizations are also not to be worn during working hours.

The grievor, Mr. Robert Satterthwaite, works for TELUS in Kelowna as a Network Technician.

For over 30 years he has been a shop steward for the Telecommunications Workers Union. For
the last 10 years he has been the President of his Local and has held other offices in the TWU.
Mr. Satterthwaite is not required to wear a TELUS uniform. In the ordinary course of his duties he
does not deal with the public, since his work is largely confined to a central office or, on occasion,
some roadside sites. For many years his daily attire has been blue jeans and a t-shirt. He has
chosen to buy and wear t-shirts that have a modest — perhaps 1" x 2 %" - TWU logo embroidered
on the left chest. In addition, and with some obvious pride, he has worn small TWU badges; one
with just the TWU logo and another with the same logo set in a small square with the word
“Executive” written below it; something he is entitled to wear because of his Union office.

Mr. Satterthwaite was advised of the new policy by e-mail. He recognized this would affect his

long-standing manner of dress at work. Rather than forcing the issue, he made an inquiry and

then followed the “obey now-grieve later” approach. The Company’s message, his inquiry, and
the reply went as follows:

February 15, 2006 — e-mail sent to Local TELUS managers and forwarded for
information to Mr. Satterthwaite on February 28, 2006

Subject: TWU Apparel On The Job at TELUS

TELUS policy is that TWU hats, pins and garments displaying the TWU label/crest are not
to be worn on the job at TELUS.

This includes in TELUS vehicles, buildings and while working in public areas and at
customer premises. Simply put from the start of your shift to the end of your shift,
including breaks, the TWU crest is not to be visible.

Managers must communicate to all team members and enforce a zero tolerance policy.




March 1, 2006 from Mr. Satterthwaite to his manager Wade Billey:
Subject: RE: TWU Apparel On The Job At TELUS

Thanks Wade but this does not answer my question about branding of other sorts on
clothing and pins etc. Are you saying that we are not allowed pins etc. that have TWU
assuming you mean the Telecommunications Workers Unions on it. Is it ok to have other
logos on clothing and pins eg. CCM, NIKE, IBEW, CPE, CAW, BCGEU, UBC, TRU, TWU
(Trinity Western University). Please let me know in writing. Thanks Bob Satterthwaite

March 2, 2006 from Mr. Billey to Mr. Satterthwaite

Subject: logo

Bob, I have discussed this issue with human resources and here is their reply.

My understanding is that the only acceptable logo that can be worn by employees while at
work is the TELUS logo. No other add-on logo’d clothing, buttons, buckles or pins

including TWU, IBEW, Seimens, BCTel, AGT, Alcatel, Nortel, etc. is to be worn by any
TELUS employee while working.

Mr. Satterthwaite’s March 2, 2006 grievance alleges a violation of Article 4.02 of the collective
agreement and describes the grievance and the remedy sought as follows:

| was told by my Manager that | could not wear any logo’s artwork accept [sic] TELUS.
This includes TWU logo’s pins etc. paragraph 4.02 says | can not be discriminated against
for activities on behalf of the Unions. Wearing a TWU is an activity on behalf of the Union.

I want to be able to wear TWU pins, hats, shirts, etc at work.

Letters of April 21, 2006 and October 16, 2006 elaborated on the legal arguments being
advanced and the remedies being sought. At the hearing, the Union advanced four main
arguments in support of its position. First, it alleges that the Employer’s rule is contrary to Section
8(1) of the Canada Labour Code which reads:

8(1) Every employee is free to join the trade union of their choice and to participate in
its lawful activities.

Second, it argues that the Employer’s prohibition violates Section 94 of the Canada Labour Code
which provides, in part:

Employer interference in trade union
94. (1) No employer or person acting on behalf of an employer shall

(a) participate in or interfere with the formation or administration of a trade union
or the representation of employees by a trade union; or



Prohibitions relating to employers
(3) No employer or person acting on behalf of an employer shall

(a) refuse to employ or to continue to employ or suspend, transfer, lay off or
otherwise discriminate against any person with respect to employment, pay or
any other term or condition of employment or intimidate, threaten or otherwise
discipline any person, because the person

(i) is or proposes to become, or seeks to induce any other person to
become, a member, officer or representative of a trade union or
participates in the promotion, formation or administration of a trade
union,

(b) impose any condition in a contract of employment that restrains, or has the
effect of restraining, an employee from exercising any right conferred on them by
this Part;

Third, it argues that the Employer’s policy is contrary to Article 4.02 of the collective agreement:

4.02 There shall be no discrimination against any employee for membership in or
activities on behalf of the Union or for membership in any accredited trade unions.

Fourth, the policy, under the well known KVP test, must be reasonable. The reasonableness
aspect of that test, (the KVP test also encompasses the three points above within its scope) must,
the Union argues, be interpreted in light of fundamental Canadian values of the type expressed in
the Charter of Rights and Freedoms. In particular, in the Union’s submission, the Employer’s
policy is said to touch on the employee’s fundamental right to freedom of association and
freedom of expression.

As a remedy, the Union seeks a declaration that the company is in violation of these statutory and
contractual provisions and an order requiring the employer to comply with those provisions in the
future. It seeks a ruling that the policy is null and void. It asks for a remedial order disseminating
the award to all employees by e-mail. This, it says, is justified because this was the manner in
which the initial policy was disseminated. Lastly, it asks for a reservation of jurisdiction to resolve
any difficulties in implementing any award.

The Employer, in its introductory remarks, outlined positions it was not taking and thus what this
arbitration is not about. It made the following points:

1. This case does not concern caps, pins or garments that are controversial or
political in nature. What Mr. Satterthwaite wishes to wear is ordinary, average, and
conventional Union branded attire.




2. The company does not allege that the prohibited conduct would bring the

Company’s brand or corporate image into disrepute.

3. The company does not allege that Mr. Satterthwaite’s position brings him into
contact with the public. His position is distinct from those that primarily involve direct

customer service. Casual contact with the public, usually at the roadside, would only
constitute 10-12% of his activities.

4. The prohibition in this case is not safety related.
5. This case has not involved discipline and it is not about insubordination.
6. While TELUS has an apparel program (see Article 40) this case does not touch

on its provisions. Mr. Satterthwaite is not required to wear service apparel, and the
company does not seek to defend its actions under Article 40.

Rather, TELUS maintains, its case is simple and narrow. At the time this policy was introduced
and when the grievance arose, the Company felt it had a legitimate need to restrict a variety of
badges, clothing etc. displaying logos that distracted from its “One Team — Stronger Together”
message. It was two months after a return to work from a bitter and divisive work stoppage.
Some employees had crossed picket lines, others not. Its corporate history involved the difficult
cultural and technical merger of two companies, the former AGT and B.C. Tel; each with their
own distinct traditions and allegiances. Within the TWU, a fight was going on involving the
President and members of the executive that involved what amounted to efforts at impeachment
supported by lawsuits. TELUS’ major competitors were launching into its traditional geographical
and product markets, seeking to exploit its post-strike vulnerability. All this contributed to a
corporate worry that its message was being distracted by cross-currents which undermined
efforts to put the Company and its workforce on a singular and forward looking path to the future.

The policy must be seen, the Company argues, as an important element in its “heal the wounds”
back to work strategy that involved “moving forward as one team.” In closing, the Employer
acknowledged that its reasons for introducing this policy were time specific; that the internal TWU
Union issues and other divisions have subsided, and temporal limitations on the policy may be
warranted.




The Union Evidence

Mr. Satterthwaite testified to his history of employment and union activity. He identified the
various pins and items of clothing involved in this case, which are all standard fare union issue,
and quite unlike the more provocative paraphernalia that might be available during a strike or
controversial political or campaign of social activism. He described being advised of the policy,
disagreeing with its terms, but not wanting to cause a stir, choosing to follow the grievance route

instead.

He acknowledged that internal disputes existed at the time within the TWU but testified that the
Kelowna local was a very solid focal and that these issues raised no significant concern or
animosity within the local. He denied there was any disruption within his workplace over those
issues and said that he had not heard of any workplace disruption elsewhere. Union Vice-
President Betty Carrasco testified that she was unaware of any disruption at any TELUS
workplace over the internal TWU issues. She has seen people wear TWU caps, but none with
anti-TWU logos or messages. Asked if such images could create negative feelings in the
workplace, she felt it depended on how it was put forward, but she had seen no such reactions.

The Employer’s Evidence

Mr. Jason Macdonnell, TELUS’ General Manager for Customer Solutions Delivery testified for the
Employer. He has been with TELUS for 5 % years and reports to Mr. Ton Geheran, TELUS’
Vice-President Customer Solutions Delivery, which is the Company’s largest department.

Mr. Macdonnell identified the original policy (quoted above) introduced for the first time in March
2006. He also spoke to the more recent iteration of that policy contained in TELUS’ handbook
“One-on-One — Common Policies and Expectations” which now reads:

Apparel Program: The TELUS apparel program is mandatory for all customer facing
employees. Employees are expected to wear TELUS apparel and maintain it as required.
Wearing of any clothing labeled by a competitor or ancestral company to TELUS, a
supplier to TELUS, or any other organization is not permitted by any employees. Clothing,
labels or pins supporting other organizations are also not to be worn during working hours.

This policy, he says, was new in March 2005 and part of TELUS’ more general strategy aimed at
its cultural development as an organization. The return to work strategy, which had been worked
on during the labour dispute, was a strategy for the overall corporation designed to “focus and
heal an organization”. Its various aspects are described in the document “Spirited Teamwork —
Stronger Together.” It came at a time of intense competition, particularly with cable operators



introducing “voice over internet protocol” telephone services. The objective was “to get a
corporation under tremendous competitive pressure back-up to speed as fast as possible.” Prior
to the stoppage there had been a decline in operational metrics; the various indicia of corporate

performance.

Sessions with employees were designed to get them to come together to discuss the key values
of the corporation, some of which were facilitated. Certain departments, where rifts had emerged
during the stoppage, were targeted and given particular attention and support. In Alberta, the
incidence of employees returning to work had been higher, which was perceived to have caused
conflict following the return to work within those workgroups, and also between Alberta and B.C.
employees. He described the lingering effects of the AGT (TELUS) —B.C. Tel merger and the
differences between the two corporate cultures. The integration of people had been the biggest
challenge and had taken the longest.

Mr. Macdonnell also addressed the divisions created by the events leading up to and during the
work stoppage, with employees’ views crystallizing over what the Employer should or should not
do and how the TWU should respond. The prospect of lost jobs or lost income, he felt, had

created fear and uncertainty.

When proposals emerged in late 2005 to settle the dispute, divisions revealed themselves within

the TWU membership and its leadership. Steps were being taken under the Union’s constitution

against those who crossed the picket lines. Despite all this, TELUS, he says, needed employees
to all work together then and towards the future.

Mr. Macdonnell spoke more specifically about how TELUS saw this “no other logo's” policy fitting
into this broader strategy. In his view, there was too much “noise” (by this he meant interference
with the message; in the radio signal - interference sense) conflicting with TELUS’ $20 million
brand name. They wanted to eliminate all avenues for that noise, to protect the “one team”
singular view of their go forward strategy. They felt they could not allow anything that might split
that strategy. Any signs — pro or con — about the TWU could breed animosity as could clothing
from their competitors, suppliers or the predecessor companies AGT and B.C. Tel.

TELUS designed its strategy without TWU involvement quite early on in the labour dispute, to be
used once a settlement was reached. Mr. Macdonnell’s only recollection of an anti-TWU logo
was on a button an employee in Calgary wore. This was self-made not mass produced, and prior
to the return to work.



TELUS introduced the reasons for decision given in several chambers hearings in the B.C.
Supreme Court to show the environment it felt it was operating in as a result of the internal TWU
dispute that followed the return to work. | accept those statements of being of some weight and
accept that they go to the legitimacy of the employer’s concerns at the time. However, as several
of the Learned Justices noted, these were mostly decisions made in interlocutory proceedings for
the purposes of deciding whether injunctions should be granted or extended, made on the basis
of affidavit evidence without a full trial. For example, in oral reasons given on March 10, 2006,
released in written form on November 21, 2006, Justice Stewart began by saying dramatically:

2 That there is a war raging within the union is obvious.

3. The rule of law demands that a war within a union be not a revolution — by
definition the lawless supplanting of one regime by another — but a contest conducted
according to hoth public and private law.

But then he cautioned:

5 It is of superordinate importance that in considering an application such as this
for an interlocutory injunction a judge such as | keep front and centre that no decision on a
point of fact that goes to the merits of the case or decision on a point of law that goes to
the merits of the case is made at the conclusion of the application for interlocutory
injunction. None. Nonewhatsoever.

British Columbia (Telecommunications Workers’ Union) v. Strang [2006] B.C.J. No. 2980

In June 2005, in the same action, the Court granted a declaration setting aside a convention
motion to oust current executive members, including President Bruce Bell, using the technique of
calling for new and immediate elections despite the incumbent’s constitutional terms not having
expired. Justice Smith said, in part:

1. A long and bitter labour dispute has left the Telecommunications Workers Union
deeply divided. Delegates to a union convention voted to hold an immediate election for

all executive positions, although about half of the executive members had either one year
or two years remaining in their terms of office. The issue before the Court is whether the
convention could legally take that step.

2. The plaintiff Bruce Bell is the president of the union and the other three plaintiffs
are business agents. They are among the executive members who terms would be
prematurely ended. They say that would amount to them being removed from office in a
manner not permitted by the union constitution. Proponents of the convention resolution
say it is a proper exercise in representative democracy, in which executive members are
being asked to seek a new mandate from the membership.

3 The Telecommunications Workers Union has 14,000 members in British
Columbia, Alberta, Ontario and Quebec. Most of them are employed by Telus
Communications Inc., which locked out its unionized employees for four months in 2005.
Some union members consider the lockout and the new collective agreement that ended it
to have been a defeat for the union and blame the executive, particularly Mr. Bell.



Bell (President, Telecommunications Workers Union) v. Strang [2006] B.C.J. No. 1506

In August 2008, in litigation over certain union internal committee proceedings, Justice Silverman

said:

5 This union has been suffering from internal conflict for some time arising out of a
collective agreement with one of its main employers which was entered into in November
of 2005. That collective agreement was ratified by 60 percent of the membership. | do
not know how many voted but it is a membership of approximately 14,000 people.
Subsequently it has become clear that the union is deeply divided over that agreement
and perhaps over other matters as well. There is a significant faction which blames the
plaintiff and perhaps others as well for what they consider to be a poor deal, and they
have been seeking his removal from office for some time.

Bell v. Christensen (Secretary Treasurer, Telecommunications Workers Union) [2006]
B.C.J. 1971

In December 2006, in yet further litigation, this time to impeach a decision of the CLC Umpire who
had set aside the results of Mr. Bell’s trial board, Justice Groves noted the following:

[20] After the decision of Shields, Bell purported to continue to act as president. Bell
appears to have the support of three members of the 18-person executive council, and the
remaining members of the executive council are opposed to Bell. Needless to say, this
has caused considerable disruption for the TWU. It has two factions which purport to
speak to it. Its executive and other meetings appear to have been rancorous. It has two
factions which are communicating to members in various ways claiming to be in charge of
the union and both factions have been dealing with third parties and communicating to
them on behalf of the TWU.

[21] It seems clear from the materials before me that the TWU’s unionized office staff
have found this uncertainty, to put it bluntly, the question of who is in charge, unsettling
and disruptive. There is no evidence before me about what third parties may be thinking,
but it seems logical that they would be equally confused. The reputation of the TWU and
thus its members may well be suffering.

Telecommunications Workers Union v. Bruce Bell B.C. Supreme Court, Oral Reasons of
Justice Groves delivered in chambers December 8, 2006

While these cases involving the litigation surrounding the TWU's internal workings are significant
and interesting, what is relevant to this case is whether those events and any impact they had on
the employer justify the March 2005 ban on Union logos, which continues to this day.

| found nothing of significance in this series of decisions, except the brief reference to the
uncertainty third parties must be experiencing, that points to any actual disruption taking place in
the TELUS workplace due to the events described in these proceedings.



The Authorities

Both parties provided me with case law focused on the Union’s four arguments and on the
question of what might be appropriate remedies. A useful starting point is the Federal Court of
Appeal decision in Quan.

Quan v. Canada (Treasury Board) [1990] F.C.J. No. 148 (Federal C.A.; lacobucci J.A.)

The decision considered two conflicting grievance decisions arising from the federal public
service. Anticipating a dispute, employees wore “I'm on strike alert” buttons, put out by their
Union, the Public Service Alliance of Canada. Management instructed the grievors to remove the
buttons and two employees; Quan and Bodkin, declined to do so and grieved. Both grievances
alleged discrimination for “activity in the union.” The adjudicators differed on whether wearing
these buttons fell within that protected activity. In Quan the adjudicator held that wearing the
buttons “had the potential to damage customer relations and jeopardize the employer’s public
image and in the facts of the case would be likely to cause disruption and difficult public relations
for the employer.” (see para. 4).

The Court began by agreeing with the adjudicator in Bodkin that the collective agreement
protection must be interpreted in the context of the statutory provisions that protect an employee’s
union activities, saying, at para. 6:

6 In this respect | fully agree with the reasoning of the Board in the Bodkin
decision:

As is clear from Article M-16, discrimination, interference, restriction, coercion,
harassment, intimidation or any disciplinary action are prohibited with respect to
an employee by reason of “activity in the union.” The words “activity in the
Union” are not defined in the collective agreement. In searching for the parties’
intention with respect to those words, | have been mindful of the labour relations
context in which this contract was signed as well as the legislative context. My
assumption is that the parties, as a minimum, intended to afford employees the
same protection already granted to them under section 6 of the Public Service
Staff Relations Act ...

A strict and narrow interpretation of the words “activity in the union” that would
restrict the protection to the internal administrative affairs of the union disregards
the context in which collective agreements are signed and in the end can only
serve to deprive the relevant Article M-16 of its intended effect.

The Court then went on to endorse the views expressed in Bodkin and quashed the contrary
decision in Quan. It said, at para. 7-8:

7 Having so interpreted Article M-16.01 in Bodkin, the Board then asked whether
the employer could prohibit the activity during working hours and, if so, under what
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circumstances and to what extent. After reviewing some features of the case before her,
the Board member in Bodkin said:

My own view is that the wearing of a union button during working hours is, within
certain limits, a legitimate activity in the union encompassed within the terms of
Article M-16. | will not endeavour to set out the limits as it would be both unwise
and unnecessary since those limits depend on the particular facts of each case. |
will only say that, in my view, the wearing of a "union button" during working
hours constitutes the legitimate expression of one's views on union matters and,
although not an absolute right, ought to be curtailed only in cases where the
employer can demonstrate a detrimental effect on its capacity to manage or on
its reputation.

8 This approach is clearly correct. The Board member went on to say the following
which | also agree with:

However, one conclusion is inescapable. In considering whether a union button
is a legitimate activity in the union during working hours, one has no choice but to
consider the statement it bears. As a matter of fact, | have been invited by both
parties to do so. In so doing, my premise has been that the employer should not
have to tolerate during working hours statements that are derogatory or
damaging to its reputation or detrimental to its operations. It follows that there is
a subjective element in deciding whether a union button exceeds the permissible
limits. | have considered the message contained on the button, "I'm on Strike
Alert” and it is my conclusion that those words do not in any way impinge on the
employer's authority, nor can they be qualified as damaging to the employer's
reputation. Also, | fail to see how, they can be detrimental to the employer's
operations. In my view, the words "I'm on Strike Alert" are neutral in that they are
neither insulting nor flattering nor critical of the employer. They constitute a
statement of fact. My own understanding of those words is that the employees
are contemplating the possibility of a strike. I fail to see how by communicating
this possibility to the public, an employee is affecting the employer's operations.
In fact, there is no evidence that the employer's operations were affected. As for
the likelihood that the employer's operations might have been or might be
affected, | would have required some evidence of some kind. In my view, in
1988, at the time of the events, the possibility of a strike, or an impending strike
as the words "I'm on Strike Alert" imply, were notions which were well embedded
in the Canadian psyche. | have serious doubts that a member of the public would
not have gone about his business with a particular government department
because its employees were merely contemplating going on strike.

A B.C. case, with facts similar to those at hand, followed Quan.

Re White Spot Ltd. and C.A.I.M.A.W. Food and Service Workers, Local 112 (1991) 21
L.A.C. (4™ 421 (McPhillips)

The pins, as here, were simple Union identification pins, the size of a dime. Unlike here, the
employees wore uniforms and had never been allowed to wear any pins at all. Based on Quan,
the Union sought, by its grievance, to establish the right to wear union identification pins. The
collective agreement, as here, included a no-discrimination for union membership clause. The
B.C. Legislation declared employees to be “free to become a member of a trade union and to
participate in its lawful activities.”
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Management in that case sought to defend its unilaterally imposed rule as not unreasonable
within the second requirement of the well known KVP test (Re: Lumber and Sawmill Workers’
Union, Local 2537 and KVP Co. (1965) 16 L.A.C. 73 (Robinson)). It asserted that its policy
against jewelry and insignia was justified because uniforms were supplied “in order to maintain
[its] strong corporate image [with customers]”. Arbitrator McPhillips held, at p. 427:

In this case, the proposed restriction is a serious restriction on the personal freedom of
union members to wear |.D. pins. In the view of this board, the wearing of union pins
constitutes a lawful union activity which is expressly protected under s. 2(1) of the
Industrial Relations Act. That express statutory protection clearly enhances the
importance of the right which is at issue here. There are a substantial number of
authorities which hold that the wearing of buttons constitutes a lawful union activity.

He then cites a series of cases, including Quan, several of which were referred to by the parties
here. Suffice to say, in this case, TELUS concedes that wearing these pins is a lawful union
activity, only arguing that its restriction on that right is reasonable in the circumstances it faced
and still faces. | do note Arbitrator McPhillips’ observation about the fundamental nature of the
right to wear Union buttons. He said, at p. 427-8:

It is interesting to note that in most of these cases the buttons in question were large and
expressed varying degrees of frustration with management during the negotiation of a
collective agreement. They certainly go far beyond the simple union identification buttons
in question here in terms of potential offensiveness to the employer. The fact that the
wearing of union buttons is considered a fundamental right is indirectly referred to in some
of the awards. For example, in Re Dominion Stores Ltd., arbitrator O’Shea observed that:
“The company did not object to wearing pins which merely identified the employees as
members of the union or officers of the union” (p. 275). Similarly, in Re Canada Post
Corp., supra, arbitrator Outhouse stated, at p. 62 that: “The employer, quite properly in my
opinion, does not dispute that the wearing of the button was a lawful union activity.
However, it contends that all such activities are subject to reasonable limits and the
question of determining what those limits are depends upon the balance of competing
interests.” This board agrees that this latter comment is the proper characterization of the
issue.

He accepted the approach set out in:

Re Canada Post Corp. and C.U.P.W. [1986] 26 L.A.C. (3d) 58 (Outhouse)

Stated quite simply, it is that an employer must be able to show some overriding interest in
order to justify restricting an employee’s freedom of expression, particularly where the
employee seeks to exercise that freedom in the pursuit of a lawful union activity. Such
overriding interests will frequently, as demonstrated in the above cases, take the form of
maintaining an orderly work-place as well as good customer relations. Thus, employees
are not entitled, while at work, to express themseilves either in verbal or written form in a
manner which is calculated to disrupt production or bring the employer into disrepute with
its customers. On the other hand, absent any interference with production or harm to
customer relations, an employee’s freedom of expression and the right to participate in
lawful union activities cannot validiy be circumscribed by the employer.

Arbitration McPhillips described the pins in issue before him in the following terms at p. 429:
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... the union |.D. Pins themselves are conservative and quite attractive. They are not in
any way offensive, provocative, embarrassing, disruptive, critical or insulting, which are
some of the criteria used in establishing a prohibition against certain union buttons in other

cases:

That description is fully applicable to all the Union insignia in issue in this case.

Arbitrator McPhillips concluded as follows at p. 429-30:

This board feels the comments of arbitrator Brent in Re Air Canada, supra, at p. 31, are

apposite here:

In the instant case there is no evidence to suggest that the buttons offended any
customer or that the company’s business was in any way disrupted or interfered
with because of the buttons. The message on the button is no more than
expression of support for the union, and the right of employees to join and
participate in the lawful activities of a trade union is protected under the Canada
Labour Code. The button does not mention the company. Aside from
maintaining its uniform reguiations, the company can show no interest which
should be regarded as competing with this lawful activity of its employees.
Therefore, given all of the circumstances which prevail in this case, for the
company to prohibit the wearing of those buttons under the threat of discipline is
uniawful interference, coercion or restraint within the meaning of and as
prohibited by art. 19.01.01.

Therefore, in the view of this board, the unilateral management rule prohibiting the
wearing of union 1.D. Pins is unreasonable and is not enforceable.

The Union argues in this case that the fundamental rights referred to in these cases are not just

fundamental because they are protected by the collective agreement as interpreted in the context

of statutory Canada Labour Code fundamental rights; they are also fundamental Canadian values

that have been enshrined in the Charter of Rights and Freedoms. The Charter, subject under

Section 1 “to such reasonable limits prescribed by law as can be demonstrably justified in a free

and democratic society”, provides that:

2. Everyone has the following fundamental freedoms:

(@
(b)

(c)
(d)

freedom of conscience and religion;

freedom of thought, belief, opinion and expression, including freedom of
the press and other media of communication;

freedom of peaceful assembly; and

freedom of association.

The Courts have said, of the Charter’s influence on the common law, and inferentially, the law

arising from labour arbitrations.
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Charter values, framed in general terms, should be weighed against the principles which
underlie the common law. The Charter values will then provide the guidelines for any
modification to the common law which the court feels is necessary.

Hill v. Church of Scientology and Toronto [1995] 2 S.C.R. 1130 at para. 97:

The Charter constitutionally enshrines essential values and principles widely recognized in
Canada, and more generally, within Western democracies. Charter rights, based on a
long process of historical and political development, constitute a fundamental element of
the Canadian legal order upon the patriation of the Constitution. The Charter must thus
be viewed as one of the guiding instruments in the development of Canadian law.

This Court first considered the relationship between the common law and the Charter in
R.W.D.S.U. v. Dolphin Delivery Ltd. [1986] 2 S.C.R. 573, 33 D.L.R. 4™ 174, where
Meclintyre J. concluded, at p. 603:

Where, however, private party “A” sues private party “B” relying on the common
law and where no act of government is relied upon to support the action, the
Charter will not apply. | should make it clear, however, that this is a distinct issue
from the question whether the judiciary ought to apply and develop the principles
of the common law in @ manner consistent with the fundamental values
enshrined in the Constitution. The answer to this question must be in the
affirmative. In this sense, then, the Charter is far from irrelevant to private
litigants whose disputes fall to be decided at common law.

The reasons of Mcintyre J. emphasize that the common law does not exist in a vacuum.
The common law reflects the experience of the past, the reality of modern social concerns
and a sensitivity to the future. As such, it does not grow in isolation from the Charter, but
rather with it.

Pepsi-Cola Canada Beverages (West) Ltd. v. R W.D.S.U. Local 558, 208 D.L.R. (4") 385
(s.c.c)

Charter values are now routinely considered by arbitrators when they have to engage in a
balancing of interests between employees and employers as well as in assessing what is
reasonable under the KVP rules. See, for example:

Doman Forest Products Ltd. and L.W.A. Local 1-357 (1990) 13 L.A.C. (4™) 275 (Vickers)

Weyerhaeuser Co. and C.E.P. Local 447 (Roberto) (2006) 154 L.A.C. 3 (Sims)

Arbitrator Brandt expressed it as follows in:

LaPointe-Fisher Nursing Home Ltd. and S.E.I.U. Local 210 (1999) 79 L.A.C. (4™) 20 at 32

Although no issue of any violation of the Canadian Charter of Rights and Freedoms arises
in this case the legal system recognizes freedom of expression as a value that deserves
to be respected. In the labour relations context it is reflected implicitly in section 5 of the
Labour Relations Act which declares the freedom of employees to "participate in the lawful
activities” of their union and more generally in section 54 which prohibits any collective
agreement from discriminating against any person contrary to the Human Rights Code,
R.8.0. 1990, c. H.19, or the Canadian Charter of Rights and Freedoms. There is no
question in this case that the memorandum of August 5th sought to limit the rights of
employees to express themselves on issues of concern to their union. Thus, there is not in
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this case (as there is in some others) an issue as to whether the act proscribed was an act
of expression -- as in this case it clearly is -- and acknowledged to be so by the employer.

The question thus arises as to whether the employer has any legitimate business interest
in prohibiting this particular act of speech. In my opinion it does not.

She also continued at page 33:

... care should be taken not to limit freedom of expression based on potential inferences
alone.

Both parties rely on a decision involving TELUS’ predecessor:

Re: British Columbia Telephone Co. and Telecommunications Workers Union (1982) 8
L.A.C. (3d) 271 (Williams)

The Union relies on the following description of the Employer’s own position at the time, which it

maintains was legally correct:

The company concedes that there is nothing wrong with employees wearing buttons per
se. Mr. Butler in opening his argument says: “We can't stop people from wearing buttons
s0 long as they are not provocative or offensive.”

In that case the buttons in question read “Nationalize B.C. Tel Now” or “Crown Corporation Now.”
The Company then took the position that those slogans would hurt its image and also said that, in
“the sensitive labour situation which existed, it was bound to be disruptive in the workplace and
might well cause havoc therein.” The Board in that case upheld the Company’s discipline of the
Union members who insisted on wearing the badges in question. It expressed its reasons for
doing so as follows:

There is no doubt, as a general proposition, that individual members of the union are free
to wear buttons expressing a point of view with which the management of B.C. Tel may
disagree. The election of an N.D.P. government, the adopting of the Peck Report, etc.,
those examples are conceded by Mr. Butler. The question is when they do it in concert
and for the purposes as we have found in this case, does such motive or purpose change
the conduct? Furthermore, assuming the union had the right to request its members to put
on the buttons in an organized fashion in exercising that "freedom", is the competing
interest of the company that such a move would be disruptive and provocative, one which
should be accorded a higher priority?

In considering the competing interests of the parties several questions must be asked
beyond the mere wearing of the buttons. Was the wearing of the buttons motivated at
least in part by the labour dispute between the parties and the union's desire to have the
Peck Report accepted? We think the answer to that is clearly yes. Did the union advocate
and was the company aware of the union's advocacy of the nationalization of B.C. Tel or
the creation of a Crown corporation? We think the answer to that is clearly yes. Why did
the union and its members want B.C. Tel to become a Crown corporation? The company
argues that it is a slam at the management of the company itself. The union indicates that
it is because they, the union, may well get a better deal than they are now if it were a
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Crown corporation. We are of the opinion that it is an over-sensitivity on the part of the
company to believe that the slam is against management and its effectiveness.

This decision in the B.C. Tel case ultimately turned on the concerted nature of the action and not,
in the arbitrator's view, on “the individual right to freely express an opinion in the workplace.” It

said:

In the final analysis, while the individual members of the union cannot be required to wear
haircuts or buttons in conformity with political or social views of the empioyer, when they
do so in concert in order to provoke the employer and disrupt operations, on company
time, and on company premises as in this case, different considerations apply.

It was the concerted effort by the union in the middle of a labour dispute on the company
premises with the objective of having all employees wear these buttons which makes it
"too much" and thereby permits the company to give an option to the employees of either
taking the badges off or leaving the premises.

The Union relies on Arbitrator Outhouse’s conclusion in:

Re Canada Post Corp. and Canadian Union of Postal Workers (1986) 26 L.A.C. (3d) 58

about whether wearing a button will, of itself, cause harm or disruption. The button in issue their
said “National Day of Protect — November 6™ a protest that related to outstanding labour
relations issues with the Employer, Canada Post. It was conceded that the meaning of the button
was lawful union activity within the meaning of the Canada Labour Code. The Employer just
argued that its prohibition in the circumstances was a reasonable limitation on that right, based on
a balance of competing interests which the arbitrator described as follows:

Having considered the evidence and the submissions of the parties, | have reached the
conclusion that the grievance should succeed. It is common ground that the wearing of the
button was a lawful union activity. The button itself was not derogatory, provocative or
obscene. Neither was it overtly critical of the employer or government. Consequently, the
wearing of the button by the grievor did not pose any serious risk of harm to the employer,
either in terms of customer relations or otherwise. That being the case, | find that the
balance of competing interests in this case favours the union rather than the employer.

In arriving at his conclusion in that case, the arbitrator undertook a helpful review of prior cases
that balanced the interests involved in various factual situations, an analysis | need not repeat.
He summarized his conclusions as follows, and noted that he arrived at them without factoring in
any Charter influences.

In my opinion, the foregoing cases are quite easily reconcilable and have a common
underlying theme. Stated quite simply, it is that an employer must be able to show some
overriding interest in order to justify restricting an employee's freedom of expression,
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particularly where the employee seeks to exercise that freedom in the pursuit of a lawful
union activity. Such overriding interests will frequently, as demonstrated in the above
cases, take the form of maintaining an orderly work-place as well as good customer
relations. Thus, employees are not entitled, while at work, to express themselves either in
verbal or written form in a manner which is calculated to disrupt production or bring the
employer into disrepute with its customers. On the other hand, absent any interference
with production or harm to customer relations, an employee's freedom of expression and
the right to participate in lawful union activities cannot validly be circumscribed by the
employer.

Applying this reasoning in the present case, | find it highly unlikely that the button worn by
the grievor would have caused any disruption in the work-place or inflicted any damage on
the employer’s relationship with its customers. The button simply announced November
6th as being a national day of protest. It did not mention the employer by name and was
neither derogatory nor offensive.

The Employer relies on a case that dealt with a prohibition against wearing United Steelworkers
T-shirts. The shirts themselves were more controversial in that, in addition to having the Union’s
name on the front, their backs had a picture of a cobra and the slogan “If provoked will strike.”
The parties were, at the time, in the early stages of negotiations. The case,

National Steel Can. Ltd. and USWA Local 7135, 76 LA.C. (4"‘) 176 (Craven)

is otherwise similar in that the argument put forward by the Union involves the same four key
points involving the agreement’s no discrimination clause, the Labour Code protection, the
Charter freedoms and an allegation of unreasonableness under the KVP rules. As here, the
Employer conceded that its policy indeed infringed on freedom of expression, but for reasons it
alleged were, on balance, reasonable and permissible in the circumstances.

The arbitrator summed up his review of the case law as follows (at p. 188), noting first that each
case must be decided on its own facts:

The guiding principle in the cases, and one that is accepted by both parties, is that the
adjudication of these disputes requires a balancing of interests. Individual employees are
entitled to express themselves in the workplace as in Canadian society at large, but at
least in the workplace that entitlement is not absolute. Employers are entitied to regulate
and direct employee conduct in the workplace, but neither is that entittement absolute.
The limits of these respective entitiements are quite elastic. Even the most cursory review
of the reported cases will reveal that the standards have changed over time, and that they
are conditioned by such factors as the nature of the work; the extent to which the
employees concerned come into contact with customers or the broader public; to what
extent the form of expression at issue is accepted within the community; the presence or
absence of overriding safety concerns; and other factors.

Itis “other factors” which the Employer in this case says justify its rule under this “balancing of
interests” test.
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In addition to the t-shirts, the Arbitrator in National Steel had three other issues to decide; union

stickers, a “no-bare chests” rule and a “no-earnings” rule. He undertook an extensive review of

two lines of cases involving freedom of expression; those dealing with personal appearance and
those dealing with trade union emblems. He paid particular attention to the form and degree of

evidence required to justify an employer policy infringing on the freedom of expression.

On the issue of Union stickers, the arbitrator held, at p. 202:

In view of the lengthy history of union stickers in the plant, and taking into consideration
the union's recognition rights and the legitimate interest of employees in expressing their
support for the union by displaying its insignia, it is excessive and unreasonable to go
further and ban these stickers from hard hats and personal clothing. | therefore declare
the Company's new policy to be unreasonable to the extent that it prohibits employees
from wearing stickers like those in exhibits 10 and 11 on hard hats and personal clothing.

On the t-shirt issue, the arbitrator ruled, starting at p. 202:

| turn finally to what, in my mind, is the most difficult of the issues before me, the
Company's decision to prohibit the wearing of the "cobra" shirts in the plant. To the extent
that these shirts can be characterized simply as "union insignia", the issue is on all fours
with the union stickers and may be disposed of accordingly. To the extent that there
remains an issue, therefore, it is whether the design or message on the shirts goes
beyond the limits of legitimate and protected union expression in the workplace. To put it
another way, the question is whether the shirts are "offensive, provocative, embarrassing,
disruptive, critical, or insulting", or whether wearing them is reasonably likely to harm the
legitimate interests of the employer.

As can be seen from this introductory comment, had the t-shirt involved nothing but union
insignia, the employer’s rule would have been found to be excessive and unreasonable. It was
the more graphic and arguably challenging nature of the message that provided a starting point
for a finding that the employer’s interest had to prevail. Two factors led the arbitrator “however
hesitantly” (see p. 204) to that conclusion. They were that the message was a somewhat
provocative threat to the company of strike action, which had the potential to affect the employer.
The second factor was that the Union was not then in a strike position, and to threaten a strike at
that point would violate the Labour Code. The arbitrator concluded, at p. 205:

Such action would be disruptive and likely to have an adverse effect on the Company's
business. So would a reasonable anticipation by the Company that the Union was
promoting an unlawful strike, even if that was not the Union's intent. The T-shirt is
provocative and gives the Company reasonable grounds for concern that its legitimate
interests may be adversely affected.

This conclusion is relevant to TELUS' position that a potential for harm can be sufficient to
support a prohibition without proof of actual harm having occurred.
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The issue of the degree and sufficiency of proof of harm was explored further, the Employer

submits in:

Overwaitea Food Group Limited Partnership v. U.F.C.W. Local 1518 [2006] B.C.C.A.AA.
No. 106 (Larson)

That case concerned a prohibition on “S.0.S. buttons” a message directed at the Employer’s
plans to convert what had formally been Save-On Foods Stores into a different format as “Price
Smart Food” stores. That involved significantly different, although still unionized, terms and
conditions of employment. The arbitrator described the issue this way, at page 1:

The real issue, however, is one that relates to basic rights of citizenship and human rights,
the scope of the freedom of expression in the workplace to wear a button containing a
message directed at customers.

A review of the cases led the arbitrator to accept the balancing of interests approach, where
sufficient detriment to the employer’s interests can justify a restriction on free expression. He
went on, at p. 8, to say:

The central issue in this case is whether evidence of detriment can be inferred. On this
issue, it is appropriate to observe that the authorities are not consistent. Although Mr.
Arsenault argued that the cases in support of that proposition can be distinguished on the
basis that they were decided in an era when the development of the law on the freedom of
expression was in its infancy, it is not that simple. The fact is that many arbitrators in
recent times have accepted that in some circumstances detriment can be inferred and that
it does not require evidence of actual harm or impairment to the employer’s business.

and at p. 9 to hold:

On that analysis, it seems to me to be clear that the dividing line between the cases must
be seen to be between potential and actual harm. | am not persuaded that it can ever be
sufficient that the balance between freedom of expression and protecting the right of the
employer to carry on business be drawn on the basis of potential harm in the sense that it
is possible that harm might occur. | think that the overwhelming thrust of the cases is that
the right of employees to express themselves is so fundamental that it can only be
overridden by the employer demonstrating actual harm except that | agree with Counsel
for the Employer on the point that it may be entirely appropriate in some circumstances to
infer actual harm or to predict actual harm in the future from the actions of the employees.
A prediction is to be distinguished from potential harm because in the latter case there is
no certainty that harm will occur whereas a prediction involves a conclusion that it will. In
every case, where the employer asserts a superior right over an employee’s freedom of
expression, the arbitrator must be convinced on the evidence available to the arbitrator
that the actions of the employee either has or will result in actual detriment to its business.

it should be obvious that if an employer seeks to demonstrate that it has an overriding
interest in favour of its business interest over the right of its employees to express
themselves on an important workplace issue, it would be weil-advised to secure actual
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evidence of detriment precisely because arbitrators may not be prepared to draw the
inference that they seek. There can be no issue that detriment must be demonstrated
because that is the manner prescribed in the jurisprudence by which the employer may
claim the paramount interest. However, if it seeks to demonstrate detriment by inference
rather than actual, the greater the inference the less compelling will be the evidence.

On the facts of that face the arbitrator found the Employer’s evidence of detriment insufficient to
justify the prohibition on wearing the S.0.S. buttons.

The Employer appealed this decision to the B.C. Labour Relations Board, alleging, in part, that

the arbitrator:

“... erred in following the line of arbitral authority which says that actual harm or detriment
to the employer must be shown.”

The B.C. Board nonetheless upheld the award.

Re Overwaitea Food Group, a Division of Great Pacific Industries Inc. [2006] B.C.L.R.B.D.
193 (Mulialy Vice-Chair)

Conclusion

Applying these principles to the case before me | conclude that the wearing of the pins and logo’s
involved here is indeed a form of expression, and that the freedom to express oneself, by wearing
such insignia, is indeed a fundamental Canadian value. Itis also a form of protected activity
within the meaning of the Canada Labour Code, and an activity that falls within the meaning of
Article 4.02 of the collective agreement, interpreted, as it must be, in the context of the statutory
protections.

The real issue is whether the Employer’s proven interests justify a policy that overrides these
fundamental rights, and whether the policy is reasonable in the circumstances. In my view the
KVP test encompasses fidelity to both statutory and collective agreement provisions, including
the application of charter like values, in its first two steps, so the issue is essentially the same no
matter which way the analysis is undertaken.

The Union maintains that, since this case involves only the most modest and unprovoking of
union insignia and a clear exercise of Labour Code rights, no degree of employer detriment can
justify a prohibition and thus no inquiry is necessary. | am reluctant to go that far. Without
reference at this point to the facts of this case, it appears to me that in exceptional circumstances
even a modest display of insignia can at times involve detriment; an example given in one of the
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cases cited involved concerns with bacteria levels in frayed stickers in a packing plant
environment. The scarcity of circumstances justifying a prohibition in the face of a fundamental

right does not therefore eliminate the need for a fact based inquiry.

On the facts of this case | am not persuaded that the employer has demonstrated, on a balance
of probabilities, a justification for its prohibitory policy. | come to the same conclusion whether |
accepted that inferences can be drawn or whether mere probability of harm will suffice. First, the
insignia involved in this case is nothing more than the Union’s initials or logo. They suffer from
none of the pejorative terms such as offensive, provocative etc. listed in the White Spot decision.

The challenge the employer faced following the work stoppage was indeed a daunting one, but so
was that faced by the Union. No one party’s efforts to restore normality after such a difficult
period trump the efforts of the other. | have considered carefully the evidence about the
disruption that might predictably be caused in the workplace by the internal TWU issues. In my
view it was not at the time and is certainly not now reasonable to predict that disruption would
result from the simple wearing of TWU insignia. There is no evidence that any such disruption
did erupt, and the Union’s evidence is that it did not; this, despite the Court’s description of “an
internal war ” going on within the Union.

In my view those who formulated this zero tolerance policy held an unreasonable skeptical view
of the ability of employees to return to work and thereafter to resolve their internal union issues
within their Union as opposed to on the shop floor. Even if distracting shop floor debate or
animosity was likely, it was totally unrealistic to think such animosity would be caused by, or
aggravated by, the mere wearing of badges and t-shirts that have been allowed in the workplace
for decades without demonstrated difficulty. In these circumstances, | do not infer a likelihood of
harm, and find no proof of actual harm. Further, | find the apprehension of probable harm was
not, even in the circumstances of March 2006, reasonable.

I agree with the Union that the observed decline in “operational metrics” before the work stoppage
does not provide objective evidence of the likelihood of harm. First, it was observed before the
stoppage, not after. Second, no evidence was adduced of similar statistics, presumably still
available, against which any comparison might be made. Third, such performance measures are,
in any event, influenced by a wide variety of causes and it would be entirely speculative to infer
from any such data that banning union insignia might be the cause of, or cause a change in, such
indicia.
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It is important, when considering the balancing of interests involved, to identify just which
interests are said to be in play. The Company is entitled to raise detriment to such interests as
workplace order, discipline, safety and so on, and these interests can at times outweigh the right
to expression. However | am less persuaded that the Employer can assert its right to a “one
team unified approach to going forward strategy” as a justifying interest to the extent that such a
strategy involves eliminating the “noise” that comes from the presence of a trade union, and its
related and legitimate activities, within the workplace. In my view the Employer’s argument
inappropriately mixes “noise” caused by the Union’s presence per se, with the potential for extra

“noise” caused by internal union conflicts.

| therefore find that the Employer’s ban on wearing the TWU insignia described above was
unreasonable and was, to the extent of that prohibition, null and void and continues to be so.

The Union asks that | provide, as a remedy a declaration that the policy violated section 4.02 of
the collective agreement. | so declare. Given that declaration, and my interpretation of the
Labour Code and Charter values issue, as they relate to the KVP test, | view that declaration as
sufficient. It asks for a direction that the employer disseminate this award by e-mail so as to
counter the impact of the original policy distributed that way.

The Employer advances two authorities from the proposition that such an order would be

inappropriate:

Quality Meat Packers Ltd. and U.F.C.W. Local 175 and 633 (2003) 115 L.A.C. (4") 409
(Solomatenko), and

Re: Westfair Foods Ltd. and United Food and Commercial Workers Union, Local 1518
(2006) 155 L.A.C. (4™) 77 (Diebolt)

The arbitrator in Quality Meats concluded at p. 419:

In my view, the company's refusal to approve the posting of the notice was unreasonable
and therefore constituted a violation of Article 17.1 of the collective agreement. | would,
however, concur with the company's submission that it would be inappropriate to require
this decision to be posted. There is simply no basis for such a condition. The parties from
the outset agreed that this was the first time in a long time that either could recall approval
for posting having been refused. In these circumstances, there are no grounds to impose
what would essentially be a punitive condition. Similarly there is no basis to issue a cease
and desist order. This was a single incident in what appears to be a lengthy history of
using the bulletin board and on this one occasion the company had a different view as to
the effect the notice might have on its legitimate interests.
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I note, however, that the agreement violation in that case did not involve a fundamental right of
expression or union activity, nor did it involve a decision published to and enforced against the

entire workforce.

The Westfair Foods case involved employees who had been disciplined for handing out leaflets,
discipline that was found unwarranted because it was an exercise of protected free expression.
The arbitrator was asked to order an on-site meeting to explain the award, and that the award be
published broadly. The arbitrator declined these remedies finding the conduct was not egregious,
and it was not a factual circumstance already decided by prior authority.

In this case, | am not prepared to direct that the Employer circulate this award in its entirety to all
employees. The Union has the ability to make the full award available to interested employees
via its newsletters or its website if it so chooses. However, | do direct that the Employer forthwith
issue revisions to its policy documents reflecting my declarations; including the “one-on-one”
manual. [ further direct that it allow the Union to send an e-mail to the employees it represents,
through TELUS’ corporation e-mail; if the Union does not already have direct access to an all-
employee e-mail capacity of its own. That e-mail, should the Union wish to send it, will read,
without added commentary:

In March 2005 TELUS introduced a policy banning the wearing of TWU Union insignia in
the workplace. The Union grieved this action and an arbitrator has declared that policy to
be null and void to the extent it prohibits the display of ordinary TWU logo’s and buttons.
The arbitrator found that wearing such insignia is protected by s. 4.02 of the collective
agreement.

The Union may add to this e-mail, if it wishes, a link to the text of the award on its own website. |
remain seized of any issues that arise from the implementation of this award.

DATED at Edmonton, Alberta this 6" day of July, 2007.

ANDREW C.L. SIMS, Q.C.




